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PROPOSED AMENDMENTS TO FCC ACT OF 1934 


WEDNESDAY, AUGUST 10, 1960 
U.S. Senate, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON COMMUNICATIONS, 
Washington, D.C. 

The subcommittee was called to order at 10 a.m., in room 5110, New 
Senate Office Building, Hon. John O. Pastore presiding. 

Senator Pastorr. This meeting was called for 10 o’clock. It is 
2 minutes past 10, and we are ready if the witnesses are. 

This is a hearing on S. 1898 as amended by the House of Repre- 
sentatives. I think the record should show at this time that S. 1898, 
as passed by the Senate last session, was merely a proposal which 
would revise section 309 of the Communications Act so as to eliminate 
the requirement now imposed by section 309 that prior to a formal 
designation of an application for hearing, the FCC would advise the 
applicant and known parties in interest of the grounds and reasons 
for the Commission’s inability to make the finding that a grant would 
serve the public interest. 

The Senate bill also substituted for the present postgrant protest 
procedure of section 309, a procedure of pregrant objection by means 
of a petition to deny. 

The House Committee on Interstate and Foreign Commerce took 
the Senate-passed S. 1898 and amended the bill by incorporating 
therein, in addition to the pregrant procedures that had been set forth 
in the bill originally, a substantial number of other provisions designed 
to remedy some of the defects that had been disclosed during the 
investigation conducted by the House Legislative Oversight 
Committee. 

Generally, the provisions are as follows: 

1. To provide a pregrant procedure in case of certain 
applications ; 

2. To impose limitations on payoffs between applicants; 

3. To grant authority to suspend station licenses; 

4. To require disclosure of payments made for the broadcasting 
of certain matter; 

5. To grant authority to impose forfeitures in the broadcast 
service; and 

6. To prohibit deceptive practices in contests of intellectual 
knowledge, skill, or chance. 

It is obvious, after a careful reading of the bill, that the amendments 
are quite substantial and in the main are constructive and desirable 
provisions which should be adopted in the present session. 

They represent a thoughtful and considered legislative structure 
designed to deal affirmatively with some very difficult problems. The 
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adoption of this type of legislation will serve the public interest in 
providing for more efficient, expeditious, and affirmative procedures 
by the FCC. It will clarify the existing statutory provisions upon 
which the Commission should be given guidance and afford the 
protection to the public and the broade asting industry from wrong- 
doing as revealed by disclosures of the past year of quiz show rigging 
and ‘payola practices. 

Since the passage of the bill by the House of Representatives, this 
committee has been contacted by many people who are concerned 
with the so-called suspension and forfeiture provisions of the 
legislation. 

At present, the FCC has authority to enforce the Communications 
Act and other related statutes, and its rules and regulations by re- 
voking licenses or permits. In addition to this strong penalty the 
FCC has available to it the lesser sanction of cease and desist orders 
which permits it to investigate past violations and forbid future 
violations. 

Willful and knowingful violations of the Communications Act or 
Commission rules and “regul: ations are punishable by criminal sanc- 
tions under existing law. Under this legislation the Commission 
would be given two additional sanctions. 

1. The authority to impose monetary fines; and 
. To suspend the license of a broadcaster for a period of not 
more than 10 consecutive days. 

It has been contended in various correspondence and statements 
made to the committee that the authority to suspend the license of 
a broadcaster is an inappropriate and unsound approach which 
would penalize the public more than the offending broadcast licensee. 

It has also been contended that insofar as the broadcaster is cou- 
cerned, he is presently subject to cease and desist orders and court 
imposed fines, and that an additional sanction would be available if 
the provisions authorizing the FCC to impose fines, as contained in 
this bill, are enacted. 

As a consequence, there would then be available to the Commission 
these various sanctions which fall directly and entirely on the offend- 
ing licensee and none of the sanctions w ould punish the pe along 
with the broadcaster; whereas suspension of license, by contrast, 
would penalize the public by denying it a broadcast service during the 
period of suspension without any ‘counterbalancing spewed benefit. 

In this way, a temporary suspension of license would penalize the 
public to a greater extent than a license revocation. If a license is 
revoked, the frequency is made available for operation by others 
permitting a new service to commence in the public interest whereas 
if a license is temporarily suspended, there is no practical opportunity 
for any replacement service on the suspended operation with the re- 
sulting effect of a lapse of service to the general public. 

In addition, concern has been expressed about the use of a new 
phrase in the criteria set forth in the administrative sanctions which 
refers to violations or failures that are negligent or intentional. 
That was the amendment on the floor of the House. 

For years the criteria that has been used included the words “willful 
or repeated violations” and as a consequence, a definite body of law 
interpreting these words has been deveioped and a real meaning 
attached hereto. It seems that the inclusion of the new criteria of 





— 


ee Oe 


— 





vw" 


moe vw 


wa 


T< 


W 


h 


al 
Ww 
1g 
of 
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“negligent and intentional” may bring about a new situation which 
may create confusion rather than clearing the present situation. 

1 hope that the Commission and the other witnesses who appear 
before the committee today and during the progress of these hearings 
will comment on these proposals. The important reforms and pro- 
cedural changes embodied in this legislation must be enacted. It is 
my hope that we can develop a full record so that the committee can act 
quickly and that the proposals contained herein will be available to 
the FCC before the Congress adjourns. 

Our first witness this morning is the distinguished Chairman of the 
Federal Communications Commission, the Honorable Frederick W. 
Ford. 

It is always pleasant to have Mr. Ford before us, and we are anxious 
to know how you feel about the amendment before the House. 

For the purposes of expedition I will repeat we have three points 
of controversy we would like to have dwelled upon, because those 
are the points that have been raised by individuals that have communi- 
‘ated with our committee. 

No. 1. The essentiality and need for this suspension sanction pro- 
vision, inasmuch as you already have the revocation. 

No. 2. I want further developed this question of forfeitures. A 
question has been raised, and I think you ought to cover it here today, 
that upon renewal, as the law has now been passed by the House, 
upon renewal application the Commission could very well go back 
and say to an applicant, “You have been in negligence ‘and intentional 
violation of such and such a rule over the past 3 years, therefore, we 
will fine you a thousand dollars a day for the last 3 years, pay us a mil- 
lion dollars, otherwise you go out of business.” I want that covered, 
because that is the argument that has been made. 

No. 3. The other question, on the floor it was amended to read no 
longer “willful and repeated violations,” which is the criteria in the 

vase of revocations, but now you have gone so far as to say “negligence 
and intention.” What do you mean by “negligent” ? Does it really 
mean if there is an intentional, callous violation of a particular rule 
that a licensee, even though he did callously but not intentionally, is 
subjected to a fine of $1,000 ? 

All of these questions should be answered, because this committee, 
I believe, and I express the sentiment of the committee, is determined 
that something be done about this legislation during this extraordi- 
nary session. If small refinements are to be made, we are willing to 
make them, but the Congress is anxious to enact this law. 

Mr. Ford, you now have the floor. 

We have certain communications here that I will ask to be placed 
in the record at this point. 


(The communications referred to are as follows:) 


Tart BROADCASTING Co., 


Cincinnati, Ohio, June 23, 1960. 
Hon. WARREN B. MAGNUSON, 


U.S. Senate, Washington, D.C. 


DeaR SENATOR MAGNUSON: You are no doubt familiar with S. 1898 and the 
House Commerce Committee’s Harris amendments dealing with penalties for 
payola, quiz rigging, and misrepresentations in broadcasting. As a licensee of 
radio and television stations, Taft Broadcasting Co. vigorously supports any 
efforts, legislative or otherwise, to eliminate such evils. 
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On the other hand, you are being asked to consider legislation which will 
permit the FCC to become a sort of super police court, with power to levy fines 
and license suspensions. This is a procedure which we vigorously oppose, and 
we ask your support in defeating it. There are numerous arguments advanced 
why the FCC should not have its police powers broadened to include temporary 
“punitive” revocations, not the least of which is that the Commission would 
in effect be punishing the public rather than the offender through the elimination 
of broadcast service. The ultimate consequences of temporary suspension might 
be even more disastrous than forcing a licensee to divest himself of his license. 
Nevertheless, I should like to confine these comments to what we consider the 
most serious shortcoming of the suspension and fine proposal: namely, that it 
is entirely unnecessary in light of existing law. In 1952 the Congress passed, 
with the enthusiastic endorsement of the broadcasting industry, the MacFarland 
Act, amending the Communications Act of 1934. Under this statute, the FCC was 
given authority to issue cease-and-desist orders against any station found to be 
in an infraction of the FCC rules and regulations. Should such a cease-and- 
desist order be directed at a licensee, and should that licensee fail to comply, 
then there is no logical reason why the FCC should not revoke the license without 
resort to “temporary” suspensions, fines, or other halfway punitive measures. 
It is extremely doubtful that any thoughtful broadcaster would not agree that 
such a procedure is fair and reasonable. 

However, the fact of the matter is that since passage of the MacFarland Act 
the FCC has never on a single occasion availed itself of this existing police 
power. Until it is demonstrated through actual use that present law is inade- 
quate it seems the height of folly to complicate and expand our regulatory system. 

We hope you will give earnest consideration to corrective legislation which is 
free of additional and unwieldy punitive controls for which the need has never 
been established. 

Sincerely, 
LAWRENCE H. ROGERS. 


KIRO-TV, 
Seattle» Wash., June 21, 1960. 
Re legislation re suspension, forfeitures, quiz shows, payola, ete. 


Hon. WARREN G. MAGNUSON, 
The U.S. Senate, Washington, D.C. 


DEAR SENATOR MAGNUSON: It is our understanding the House Committee on 
Interstate and Foreign Commerce has added its legislative proposals as an 
amendment to Senate passed bill S. 1898. 

There are included in the legislative proposals several matters to the broad- 
casting industry’s advantage in modifying section 317. We respectfully submit, 
however, that there are two provisions which should be the subject of your 
serious consideration and concern. These provisions involve suspension and 
forfeitures. The bill would give authority to, the Federal Communications 
Commission to suspend broadcasting licenses for not more than 10 consecutive 
days, and includes a $1,000 per day forfeiture provisions which could apply 
“in addition to any other penalty” provided for in the act. 

We can best express our deep concern and strong opposition to this legislation 
in the words of the National Association of Broadcasters: 

“* * * We are aware of the intent and purpose of this proposal to allow the 
Commission to suspend a station license; basically, it is because of the realiza- 
tion that revocation is oftentimes a very harsh remedy and, therefore, there is 
substantial opinion that the Commission has been very reticent in utilizing it. 

“We respectfully submit, however, that the present authority of the Commis- 
sion to revoke and to issue cease and desist orders is adequate authority in 
this area. Specifically, we are opposed to the concept of the suspension of a 
station license because this would be a deprivation to the public, and in effect 
make the public pay for the broadcaster’s misdeeds. We believe that revocation 
and cease and desist provide clear opportunities for determination of the black- 
and-white of a given situation. 

“Suspension however, represents a device to be used to effect compliance 
through a lesser remedy than revocation, but presents the potentiality and 
greater probability of Government moving more into the programing area as 
such. In the broad public interest, we believe this concept should be opposed. 

“We believe there would be less likelihood of a licensee, whose license has 
been suspended, appealing such a Commission order than in the case of a 
revocation or a cease and desist order. Consequently, from the overall gov- 
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ernmental, public, and industry standpoint, we believe that the legislative and 
administrative procedures for the regulation of this industry will be more 
clearly delineated, and the proper role of Government in the communications 
media will be better clarified, by retaining the present remedies and not adding 
the new one of suspension. If a licensee has conducted himself in such a 
fashion as to warrant revocation, then the license should be revoked and there 
should be no in-between area for the lifted eyebrow technique of governmental 
regulation and supervision * * *” 
We believe that the suspension provision in this bill is highly unwarranted 
and we, therefore, recommend that you use your best effort to have it eliminated. 
Respectfully, 
QUEEN CITY BROADCASTING Co., 
LINCOLN W. MILLER, 
Executive Vice President. 


KREM BroapcastIne Co., 
June 22, 1960. 
Re 8. 1898. 
Senator WARREN MAGNUSON, 
Senate Office Building, 
Washington, D.C. 


DEAR WARREN: Your attention is directed to the bill S. 1898 as amended by 
the House Committee on Interstate and Foreign Commerce, regarding “legisla- 
tion re suspension, forfeitures, quiz shows, ‘payola,’ ” ete. 

This bill, as amended, contains a number of points beneficial to the interests 
of both the community and the broadcasting industry. However, there is one 
clause in the amended bill, the provisions of which are of vital importance to 
broadcasters, inviting as they do possible unnecessary and unwise governmental 
interference in the programing area per se. 

I refer to the clause pertaining to the Commission’s authority to suspend 
broadcasting licenses, regardless of whether the actions of these broadcasters 
were considered “willful” or “repeated.” The present authority granted to 
the Commission to revoke licenses and to issue cease-and-desist orders would 
seem to be adequate in this area. 

The irresponsible use of this authority on the part of the Commission to 
suspend licenses would wreak great harm to broadcasters and the community 
alike, and would establish working conditions under which the broadcaster, 
however well intentioned, would be unable to operate without fear of reckless, 
casual, or quixotic suspensions of license. We therefore urge the elimination 
of this suspension clause in the amended version of Senate bill 1898. 

Sincerely, 
Rospert H. TEMPLE, 
Manager, KREM, KREM-TV. 


[Western Union telegram] 


ANCHORAGE, ALASKA, June 28, 1960. 
Senator WARREN MAGNUSON, 


U.S. Senate, Washington, D.C. 
(Attention Carl Downing) : 


We should like to protest in strongest possible manner to passage Senate 
bill 1898 in its present form. We feel that suspension and forfeiture provision 
without proper hearing can bring about chaotic conditions in broadcast service 
and in many cases result in dire harm of public services today rendered by 
great majority of broadcast stations who honestly try to serve the public 
interest, convenience, and necessity as called for in their license. We believe 
there are better solutions to the problems than those contained in the suspension 
and forfeiture provisions of Senate bill 1898. 

RADIO STATION KBY, 
Anchorage, Alaska, 
and 
Rapio STatrion KERB, 
Fairbanks, Alaska, 
J. CHESTER GORDON, 
President, 
EB. OURNELLE, 
Vice President and General Manager. 
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U.S. SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
July 5, 1960. 
Hon. WARREN G. MAGNUSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D.C. 


Dear SENATOR: I am taking the liberty of quoting herein a telegram which 
I have received from Mr. Norman Fletcher, owner and manager of radio station 
KNOC in Natchitoches, La., wherein he expresses opposition to certain portions 
of S. 1898. 

Mr. Fletcher’s telegram reads as follows: 

“While we do make mistakes we also go overboard in serving the public and 
community interest. Would like to register strong opposition to the suspension 
provision now pending in Congress with regard to FCC and their proposal to 
suspend a station’s license for 10 days for any violations. This would not only 
-ause injury to the station but more so to the public we serve.” 

I would appreciate it very much if you would bear in mind my constituent’s 
views when the Senate conferees initiate discussions on the portion of S. 1898 
to which Mr. Fletcher refers. 

With kindest regards and best wishes, I am 

Sincerely yours, 
ALLEN J. ELLENDER, U.S. Senator. 





U.S. SENATE, 
COMMITTEE ON APPROPRIATIONS, 
July 6, 1960. 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, 
U.S. Senate, Washington, D.C. 
DEAR SENATOR: Many of my constituents in the television and radio industries 
have written me protesting S. 1898 as approved by the House. 
I am enclosing copies of telegrams and letters reflecting their views. I know 
you will give their position careful consideration. 
Sincerely, 
THomas H. KUCHEL. 


[Western Union telegram] 


SACRAMENTO, CALIF., June 28, 1960. 
Hon. THomas H. KvucHet, 
Senate Office Building, 
Washington, D.C.: 


Rregarding bill S. 1898, which passed the House today, we believe that two 
sections of this bill are against the public interest. Section 5b of the bill, which 
would authorize the suspension of licenses, is very much against the public 
interest because suspension would deprive the public of service and would 
permit suspension where there are innocent and nonintentional violations of the 
law. Section 6b would permit the FCC to levy a fine of $1,000 a day for violation 
of a cease and desist order, even though the order is being appealed to the courts. 
We believe that section 5 and the new forfeiture provisions proposed in section 
6 are badly drafted and susceptible to all kinds of interpretations. These 
sections need far more careful study than they have received, and can receive 
before the end of this session of Congress. 

Ewinea C. Ketty, President, KCRA, Inc. 


[Western Union telegram] 


SACRAMENTO, CALIF., June 28, 1960. 
Senator THomMAs H. KvucHEL, 


Senate Office Building, Washington, D.C.: ‘ 


Have studied carefully S. 1898, a bill to amend Communications Act, which 
understand passed the House of Representatives this week. Because of our 
intimate knowledge of broadcasting and its problems, believe you will be in- 
terested in our views on bill. 
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First, we believe that the following provisions of S. 1898 are very much in, 
repeat in, the public interest. 

Section 3 which would establish procedures that would be both less subject 
to abuse and more fair than existing procedures for handling objections to 
grants of authorizations. 

Section 7 which would clarify and sharpen the rules requiring sponsorship 
announcements over radio and television stations and would also deal more 
effectively with so-called payola practices. 

Section 8 which would prohibit the broadcast of rigged contests. 

Secondly, however, we believe that two sections of the bill are against, 
repeat against, the public interest and should be deleted. Section 5(B) of the 
bill, which would authorize the suspension of licenses, is very much against the 
public interest because suspension would deprive the public of service and would 
permit suspension where there are innocent and nonwillful violations of law. 
Section 6(B) would permit the FCC to levy a fine of $1,000 a day for violation 
of a cease and desist order even though the order is being appealed to the courts. 
Moreover, section 5 and the new forfeiture provisions proposed in section 6 need 
far more careful study than they have received and can receive before the end 
of this session of the Congress. 

Although we are not enthusiastic about certain other provisions of the bill, 
we believe we can live with them. 

For these reasons we urge that you support S. 1898 but that you vote to delete, 
repeat delete, section 5 and section 6 from the bill. 

RICHARD P. HOGUE, 
Vice President and General Manager, KXTV, Sacramento, Calif. 





KFAX-NEWSRADIO, 
ARGONAUT BROADCASTING Co., 


June 20, 1960. 
Hon. THomas H. KucuHet, 


U.S. Senator, 
Senate Office Building, Washington, D.C. 


DEAR Mr. KucuHe.: I am writing you in connection with proposed legislation 
which is now before the Congress empowering the Federal Communications 
Commission to temporarily Suspend radio and television station licenses and 
pay forfeitures for violations in connection with so-called payola practices. My 
understanding is that these proposals have been favorably reported to the House 
by the Committee on Interstate and Foreign Commerce and that the measure 
is a rider to Senate bill 1898. 

This radio station is programed during the daytime hours entirely with news, 
news analysis, and news features. After 10 p.m. we program news plus some 
music programs which are entirely in the “light classic and classical field.” 
(Brahms and Bartok have not been concerned with payola for some time.) 
Hence, it is highly unlikely that this station will ever become involved in the 
matters under consideration. As a past director of the National Association of 
Broadcasters and a past president of the California Broadcasters Association, 
however, I am concerned about some phases of this proposed legislation from the 
standpoint of our industry as a whole. 

The matter of primary concern to me is that granting the Commission authority 
to suspend station licenses for a period of 10 days in cases of infractions of those 
rules. In my opinion, this is not only an extraordinarily harsh penalty, but it 
could cause a Situation which would disrupt vital avenues of communications in 
times of emergency. This could be particularly dangerous in the case of sus- 
pension of the station which is one of the links in the conelrad emergency 
warning system. Furthermore, spokesmen of the National Association of Broad- 
casters have presented in hearings on this bill very convincing and sincere 
statements of the actions taken by broadcasters to institute a degree of “self- 
policing” which should obviate the necessity for extreme penalties. 

Actually, all of these matters relating to payola, quiz-show rigging, and 
other matters which have been in the headlines lately, relate to procedures 
prescribed under section 317 of the FCC Code. Certain clarifications or amplifi- 
sations of this section of the code have been proposed. 

I do believe that these matters, viewed in a calm atmosphere, should be con- 
sidered in the light of the tndustry’s sincere efforts of self-regulation which 
would obviate the necessity for hasty punitive legislation, and that effective 
measures can be taken under the existing FCC Code, particularly in relation to 
section 317 of this code. 
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I respectfully request that you give careful consideration to the presentation 
of the representatives of the National Association of Broadcasters in hearings 
on this measure. 

Very cordially yours, 
J. G. PALTRIDGE, 
Executive Vice President and General Manager. 


SouUTHERN CALIFORNIA BROADCASTERS ASSOCIATION, INC., 


June 17, 1960. 
Hon. THomMaAs H. KUCHEL, 
Senate Office Building, 
Washington, D.C. 

Dear Mr. KucHet: Since 1937 this association has represented the com- 
bined thinking and attitude of most of the radio stations in southern California 
(our present membership is 55, plus the west coast operations of the American 
Broadcasting Co., the Columbia Broadcasting System, and the National Broad- 
casting Co.). 

As a Senator from California may I request a few minutes of your time to 
apprise you of some pending legislation which, if passed, would be a great 
disservice to the broadcasters of your State and to our entire industry from 
coast to coast. We have recently been notified by the National Association 
of Broadcasters of a proposed modification which was added as a rider to a 
Senate-approved bill (S. 1898). The members this association have asked me, 
as their representative, to voice their objections to the provisions in this legis- 
lation which pertain specifically to suspension and forfeiture. We agree with 
the NAB that the present authority of the Federal Communications Com- 
mission to revoke and to issue cease and desist orders is adequate authority 
in this area. 

May we respectfully request that an earnest and sincere effort be made to 
study this proposal so that any changes or modifications will be for the common 
good. 

Sincerely, 
Rosert M. Lieut, President. 





U.S. SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
June 29, 1960. 
Hon. WARREN G. MAGNUSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR: I am taking the liberty of enclosing herewith a copy of a 
letter which I have received from Mr. Ralph L. Hooks, manager of KDLA 
in DeRidder, La. 

Mr. Hooks’ letter is, I believe, self-explanatory, and I would appreciate it 
very much if you would bear in mind my constituent’s views when the Senate 
conferees initiate discussions on the portions of S. 1898 to which Mr. Hooks 
refers. 

With kindest regards and best wishes, I am 

Sincerely yours, 
ALLEN J. ELLENpDER, U.S. Senator. 





KDLA, 
SABINE BROADCASTING CO., 
DeRidder, La., June 17, 1960. 
Hon. ALLEN J. ELLENDER, 
U.S. Senate, Washington, D.C. 


Str: A memorandum from Vincent T. Wasilewski, director of Government 
affairs for the National Association of Broadcasters, has brought to our atten- 
tion certain legislative proposals of the House Committee on Interstate and 
Foreign Commerce. Some of the proposals, as we understand them, are fair 
and just. However, we do not believe certain provisions, as we understand 
them, are in the best interest of the public, nor in the best interest of the 
broadcasting industry. 
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The proposals made reference to, we have been told, have been tacked onto 
a Senate-passed bill—S. 1898. 

Included in the proposals is a substantial modification of section 317 (FCC). 
This we favor. Also included are proposals to outlaw the rigging of quiz and 
quiz shows and payola. These we favor. 

On the other hand, we oppose two provisions dealing with suspensions and 
forfeitures, which would give authority to the FCC to suspend broadcasting 
licenses for not more than ten consecutive days and a forfeiture of $1,000 “in 
addition to any other penalty” provided for in the act: 

(1) For false statements made either in the application or in any state- 
ment of fact which may be required pursuant to section 308; 

(2) Because of conditions coming to the attention of the Commission 
which would warrant it in refusing to grant a license on an original 
application ; 

(3) For failure to operate substantially as set forth in the license; 

(4) For violation of or failure to observe any provision of this Act or 
any rule or regulation of the Commission authorized by this act or by a 
treaty ratified by the United States; 

(5) For violation of or failure to observe any cease-and-desist order 
issued by the Commission under this section; or 

(6) For violation of sections 1304, 1843, 1464, of title 18 of the United 
States Code. 

It should be noted that practically the same conditions allow the FCC to 
revoke a license, but a substantial distinction occurs inasmuch as the FCC can 
revoke, under numbers 3 and 4 above, only for “willful or repeated” violations, 
whereas, under the suspension language in the bill, the FCC could suspend 
whether or not the actions were “willful or repeated’. Repeating, this we 
oppose. 

In expressing its opposition to such legislation, in testimony, the National 
Association of Broadeasters stated: 

* * * We are aware of the intent and purpose of this proposal to allow 
the Commission to suspend a station license; basically, it is because of the 
realization that revocation is oftentimes a very harsh remedy and, therefore, 
there is substantial opinion that the Commission has been very reticent in utiliz- 
ing it. We respectfully submit, however, that the present authority of the Com- 
mission to revoke and to issue cease-and-desist orders is adequate authority in 
this area. * * *” 

We respectfully beg, sir, for your active assistence in the defeat of any such 
legislation. 

Very truly yours, 

RAtpu L. Hooxs, Manager. 





U.S. SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 


July 13, 1960. 
Hon. WARREN MAGNUSON, 


Chairman, Senate Committee on Interstate and Foreign Commerce, 
Washington, D.C. 


Dear SENATOR: It is my understanding that your committee will hold addi- 
tional hearings on S. 1898 early in August. 

I would very much appreciate it if you would include in the hearing record the 
enclosed letter I received from Mr. Lee P. Bishop, president of station KORE 


in Eugene, Oreg., expressing his reservations about certain provisions of the 
bill. 


With kindest regards, 
Sincerely, 


WAYNE Morse. 


EUGENE, OREG., July 8, 1960. 
Hon. WAYNE L. Morse, 


U.S. Senator from Oregon, 
Washington, D.C. 


DeAR SENATOR Morse: As you would readily appreciate we are very much 
interested in Senate bill 1898 which has to do, as you know, with the recent 
investigations into television shows, payola, sponsorship identification, and 
other features. 

You would want our expressions of opinion on some of the features as this 
bill is slated for a public hearing, as we have been given to understand. 
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Provisions of the proposed bill dealing with suspension and forfeitures for a 
communications medium are matters of such overriding public interest that we 
respectfully request further study and especially evidence and comments from the 
industry as to the actual workability of such provisions. The proposal to 
suspend a radio or television station license would have a very bad effect upon 
the listening public in our view. 

The National Association of Broadcasters is coordinating the statements and 
the positions of the member radio and television stations and will present these 
views at the hearing which we understand has been announced, but no date is 
yet set. We wanted to have our own views on this particular proposed 
legislation. 

Sincerely, 
LANE BROADCASTING Co. 
By Lre P. BisnHop, 
President and General Manager. 


{Western Union telegram] 


PROVIDENCE, R.I., June 30, 1960. 
Senator WARREN MAGNUSON, 


Senate Office Building Washington D.C.: 


We respectfully urge you to delay action on S. 1898 until Communications 
Subcommittee can schedule hearings. We believe suspension and forfeiture por- 
visions of this bill may be detrimental to best interests of both public and 
broadcaster. 

To a degree unequaled by any other communications medium, broadcasting 
serves America. It would be regrettable if an industry contributing so much to 
public welfare were to be subjected to further restrictive governmental pro 
cedures without full prior determination by your committee of the need for and 
consequences of such legislation. 

Broadcasting is beginning to assert its right to voice editorial opinion on public 
issues. In this capacity, radio stations, being virtually unlimited in number 
and availability, provide a healthy antidote to the deepfreeze on news and 
editorial expression created by the monopoly press that is developing in so 
many American cities. We suggest that, if broadcasters are to be effective in 
this function, they should be accorded the same freedoms as those habitually 
extended to “the press.” Legislation which might open the door to threats of 
suspension and fine seems to be a move in the opposite direction. 

If hearings are scheduled, will appreciate an opportunity to submit a full 
statement amplifying these comments. 

Kindest regards, 
Tim ELLior, 
President, WICE Radio. 


AMERICAN CIVIL LIBERTIES UNION, 
August 4, 1960. 
Senator JoHN PASTORE, 
Senate Interstate and Foreign Commerce Committee, 
Senate Office Building, Washington, D.C. 

DeaR SENATOR PAstTORE: The Colorado Branch of the American Civil Liberties 
Union, representing nearly 1,000 persons, urges the subcommittee of the Senate 
Interstate and Foreign Commerce Committee to accept the House version of S. 
1898 regarding the power of the Federal Communications Commission. 

We favor the House version because it gives the FCC greater flexibility to 
attain better broadcasting practices designed to serve the public interest, con- 
venience, and necessity. This would promote the ACLU’s interest in insuring 
diversity of opinion on the air so that the first amendment rights of the people 
to see and hear will be protected. Our only suggested change would be that 
local hearings should be held in the communities where applicants for license or 
renewals are located, rather than leaving it to the discretion of the FCC. 

Yours sincerely, 
Haro_p V. KNIGHT, 
Executive Director, Colorado Branch, ACLU. 
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NEw YorK Civili LIBERTIES UNION, 
August 5, 1960. 
Re S. 1898—Radio-TV licensing. 
Hon. JOHN PASTORE, 
Senate Office Building, 
Washington, D.C. 

Dear SenatTOR Pastore: The New York Civil Liberties Union supports the 
House-adopted version of S. 1898. 

All of these provisions give the FCC greater flexibility to attain better broad- 
easting practices designed to serve the publie interest, convenience, and neces- 
sity. This would promote our interest in insuring diversity of opinion on the 
air so that the people's first amendment right to see and hear will be protected. 
Our only suggested change would be that local hearings should be held in the 
communities where applicants for license or renewal are located, rather than 
leaving it to the discretion of the FCC. 

Sincerely yours, 
GEORGE E. RUNDQUIST, 
Executive Director. 





AMERICAN CIVIL LIBERTIES UNION, 


August 4, 1960. 
Senator JOHN PASTORE, 


Senate Office Building, Washington, D.C. 


Dear SENATOR PASTORE: I am writing in behalf of the Illinois division of 
the American Civil Liberties Union to urge that your subcommittee that will 
hold hearings on 8S. 1898 favorably report out that version as amended and passed 
by the House. It is our belief that this version will be the most effective in 
insuring that the FCC will have the flexibility necessary to insure broadcasting 
practices designed to serve the public interest. We believe that it is vital that 
the FCC have the powers listed in the House version—granting licenses for 
shorter terms, requiring applicants for license to give local notice, to authorize 
FCC hearings in the areas where stations are located, to make it unlawful for 
license applicants to connive with one withdrawing in the other’s favor, and to 
permit finding or suspension as an alternative to revocation. 

We would only recommend the addition of a clause requiring local hearings. 

Sincerely, 
JOHN L. MCKNIGHT, 
Executive Director. 


TEXAS ASSOCIATION OF BROADCASTERS, 


August 5, 1960. 
Senator Joun O. PASTORE, 


Senate Communications Subcommittee, 
Senate Building, Washington, D.C. 


Dear SENATOR PASTORE: We would like to incorporate the following statement 
in your hearing of August 10, 1960, on S. 1898: 

The Texas Association of Broadcasters is composed of 144 radio and tele- 
vision station members and 29 associate members. S. 1898 as it was passed 
by the House of Representatives appears to be good legislation with the ex- 
ception of two provisions. Our industry does not object to the provisions which 
make a crime out of payola or the rigging of a quiz show. The two provisions 
we do take exception to are the provisions that would give the Commission the 
right to suspend station licenses for a period of not more than 10 consecutive 
days and the right to impose civil penalties on licensees up to $1,000 a day for 
various violations. We do not believe the public interest would be served by 
the adoption of these last mentioned provisions. Suspension for any period of 
time could indeed result in the economic ruin of a station. Both advertisers 
and listeners would be driven away, and the public would be deprived of a 
badly needed service. In effect, it would make the public pay for the broad- 
caster’s misdeeds, to». 

In regards to the $1,000 a day forfeiture, the FCC is being given a free reign 
to impose forfeitures for the violation of any rule or regulation. We believe 
that the law should set forth in specific terms the precise uature of the offense 
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for which fines could be imposed. Also, there should be fair procedural safe- 
guards, including notice to the accused and opportunity to answer prior to 
imposition of a penalty. 
We urge your consideration of our petition. 
Respectfully submitted. 
JOE M. LEONARD, Jr., President. 


CoLUMBIA BROADCASTING SYSTEM, INC., 
August 8, 1960. 
Hon. JOHN O. PASTORE, 
Chairman, Subcommittee on Communications, 
Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR CHAIRMAN PAsTORE: Columbia Broadcasting System, Inc., respectfully 
submits its comments on the House amendments to §S. 1898, now under con- 
sideration by the subcommittee, and requests that they be made a part of the 
record of its hearings on these amendments. 

It is our understanding that the primary concern of the subcommittee is with 
those sections of the bill which would augment the authority of the Federal 
Communications Commission to impose sanctions against broadcasters. Such 
additional authority would be in the form of power to suspend licenses and of 
power to impose forfeitures. Because of the importance to the broadcast in- 
dustry of the other sections of the bill, CBS desires to comment on those provi- 
sions, as well as to discuss at greater length its views with respect to the 
proposed powers to suspend and to impose forfeitures. In our comments, we 
shall first consider the proposed additional sanctions, followed by our comments 
on the remaining sections of the bill. 

In brief, CBS opposes the addition of the suspension power to the already 
numerous sanctions available against a broadcaster for violation of the Com- 
munications Act or the rules and regulations promulgated thereunder. In the 
event the Congress believes additional sanctions should be provided for, CBS 
believes the power to impose forfeitures would be the most appropriate, but 
not in the form presently provided in 8S. 1898, and not without resolution of cer- 
tain important problems inherent in the proposed forfeiture provision, none of 
which was considered during the course of the House hearings on §S. 1898 or 
explored during the House debate on S. 1898. CBS does not object to the passage 
of those provisions of the bill dealing with matters other than suspension and 
forfeiture; indeed, as to most of such provisions, CBS strongly favors their 
adoption. 


Suspension and forfeiture sanctions 


Before turning to our discussion of the proposed suspension and forfeiture 
provisions of S. 1898, we believe it would be helpful to review the existing sanc- 
tions applicable to broadcasters for violation of the act or of the rules and reg- 
ulations of the Commission. The existing sanctions are four in number. They 
are: 

1. Revocation of license (sec. 312 of the act) ; 

2. Issuance of cease and desist orders; enforcement of cease and desist 
orders either through revocation or through court order (sec. 401(b) of 
the act), for violation of which contempt penalties may be imposed by 
a court; 

3. The criminal penalties of fine or imprisonment, or both, for willfully 
and knowingly doing anything prohibited by the act, or for willfully or 
knowingly failing to do a thing required by the act (sec. 501 of the act); 

4. The criminal penalty of a fine of not more than $500 for each and 
every day during which any person willfully or knowingly violates any 
rule, regulation, restriction, or condition made or imposed by the Com- 
mission under the act (sec. 502 of the act). 

(a) Suspension.—The purported basis for giving the Commission the power 
to suspend a license is an effort to provide the Commission with a remedy less 
drastic than the so-called death sentence—revocation or failure to renew. But 
it seems to us that those who propose the suspension power have not only 
lost sight of the present availability of remedies less drastic than the death 
sentence, but have also failed to take account of the effect on the public of 
the suspension sanction. 

Eight years ago the Congress provided the Commission with a remedy 
additional to the original remedies of revocation and criminal sanctions when 
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it incorporated the cease and desist procedure in the act. In the conference 
report on the 1952 amendments to the act, it was stated that the authority to 
issue cease and desist orders would give the Commission a means by which 
it could secure compliance by the licensee with the provisions of the act and 
with the regulations thereunder. 

The cease and desist power, however, appears to have been little utilized by 
the Commission. Indeed, until this very year it does not appear to have been 
utilized by the Commission in the broadcasting field. Yet, as the Senate report 
noted, the cease and desist procedure is a successful one in many administra- 
tive agencies. The Senate committee felt that its adoption would be salutary. 
It seems to us, therefore, that it would be unwise to add the suspension power 
at this time in the absence of a showing that the cease and desist power has 
not worked, as it has in the case of other administrative agencies. The record 
to date does not permit any such showing. 

It appears to us that the most serious objection to the enactment of the 
suspension power is the loss to the public of the program services of the offend- 
ing station which would result from the exercise of the suspension power. 
For example, the effect of a broadcast of an illegal lottery for which a suspen- 
sion order might be issued might be the closing off for the period of suspension 
of the broadcast of all other programs of the station about which no question had 
been raised. Furthermore, the suspension of program services would deprive 
advertisers on the station, sharing no complicity with the station for violation 
of the act or the regulations, of the benefit of their advertising endeavors. 
In short, although the purpose of the proposed suspension sanction section is 
to penalize the broadcaster for his offense, its effect would be to penalize the 
public and advertisers. 

It is true that the enabling acts governing some of the other administrative 
agencies contain provisions for the suspension of licenses or certificates by the 
administrator or board or commission concerned. However, generally, in those 
instances the suspension power is granted where the health or safety of the 
public may be endangered by continued operation by the person or persons con- 
cerned, and, in fact, in some instances, to assure complete protection, the agency 
concerned is empowered to suspend temporarily even prior to a hearing. Thus, 
suspension of operation is not conceived of as a penalty imposed on the violator 
as a punishment or deterrent, but rather to protect the interest of the public. 
Here, however, the contrary would appear to be the case. For, as we have 
noted above, although suspension is imposed to punish a licensee, its imposition 
would in fact adversely affect the public. 

Finally, we would also note as the report of the House Interstate and 
Foreign Commerce Committee (H. Rept. No. 1800) which accompanied S. 1898 
states (p. 8), with the exception of the pregrant amendments made by section 3, 
the proposed amendments are for the purpose of carrying out recommendations 
made by the Special Subcommittee on Legislative Oversight on the basis of 
hearings held by it. Thus, the alleged misdeeds of broadcasters and others for 
the curbing of which the power to suspend has been proposed, have been dealt 
with satisfactorily in other sections of 8S. 1898. Specific remedies for the alleged 
malpractices are contained in the bill. There is no reason to believe that those 
remedies will not be adequate to curb the undesirable practices. 

(b) Forfeitures—Section 6 of S. 1898 provides that for negligently or inten- 
tionally failing to operate as required by his license, for negligently or inten- 
tionally violating or failing to observe any provision of the act or rule of the 
Commission, or for failing to observe or for violating a Commission cease and 
desist order, the Commission may order such licensee or permittee to forfeit 
to the United States a sum not to exceed $1,000 for each day during which the 
violation has occurred, the Attorney General to prosecute to recover such for- 
feiture. It provides further that forfeitures imposed may be remitted or miti- 
gated by the Commission under such regulations as it may deem advisable. 

When hearings were held in the House on §. 1898, there was no provision 
in the bill dealing with forfeitures. Accordingly, there was in the main, no 
testimony of that subject. CBS stated in its testimony that if it were felt there 
are not sufficient sanctions now applicable to broadcasters—and, of course, we 
believe there are; see our discussion under (a) above—and that a device should 
be made available to the Commission whereby it could impose sanctions of a 
financial nature on broadcasters, empowering the Commission to impose a fine 
or forfeiture on the broadcasters, where appropriate, would be preferable to 
the sanction of license suspension. It would, insofar as the broadcasters are 

59931—60——_2 
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concerned, like suspension, have a deterrent effect. But, unlike suspension, it 
would not result in penalizing the public by cutting off broadcast service to it. 

Turning to the specific provisions of section 6 of S. 1898, we believe that it 
contains substantial deficiencies and that these should be fully resolved before 
a forfeiture power is granted to the Commission. 

First, we note that section 6 would permit the Commission to impose a for- 
feiture for violation of a cease and desist order. We do not believe this is 
either necessary or desirable. If a licensee violates the act or a rule or regu- 
lation of the Commission, the Commission may issue a cease and desist order. 
For violation of that order, the licensee may now be brought into court (or 
have his license revoked). Section 401(b) of the present act authorizes the 
Commission or the Attorney General to apply to the district court for the 
enforcement of the order. Failure to obey an enforcement order of the court 
would subject a licensee to contempt penalties. Similarly, the licensee could 
be fined by a court under section 502 of the act for violation of the Commis- 
sion’s cease and desist order. Thus, in reality, all that would be added by the 
provision in question is that the Commission itself could enforce its cease and 
desist order by imposing a monetary penalty. The latter is a task traditionally 
left to the courts and we believe it should remain there. The provision per- 
mitting the Commission to impose a forfeiture for violating its cease-and-desist 
order should, we think, be eliminated. 

In any event, the provision should be amended so that it would be clear that 
forfeiture could not be imposed from the time of the issuance of the cease-and- 
desist order should the licensee, in good faith, contest the validity of the order 
in court and ultimately lose. The provision as written would appear to permit 
the Commission—in assessing a certain sum for each day of violation—to start the 
period running from the day it issued its order, rather than from the day the 
court ultimately decrees its validity. This would not only be inequitable but 
would make unduly risky the contesting of the Commission orders genuinely 
and in good faith believed by a broadcaster to be invalid or in excess of the Com- 
mission’s authority. 

More serious, we believe, is the failure of the proposed section to provide for 
notice to the alleged miscreant or for hearing of any sort before the Commission 
imposes the fine or forfeiture. The notice and hearing requirements of the 
Administrative Procedure Act do not apply to the imposition of a forfeiture by 
an agency Thus, the Commission may be required to prove the alleged viola- 
tions only if there is a refusal to pay and the Government goes into court to 
collect. But it is not clear whether the court may review the amount assessed 
by the Commission—can the court adjudge whether it is reasonable in the light 
of all the facts and the seriousness of the degree of violation? 

While the Commission may mitigate or remit any forfeiture imposed, “under 
such regulations and methods of ascertaining the facts as may seem to it advis- 
able” (present sec. 504(b) of the Communications Act), this is a matter of 
grace and creates no rights in the alleged wrongdoer. Further, it could take 
place only after imposition of the fine and before the court has rendered its 
decision. The strong bargaining position in which this places the Commission 
is obvious. 

The forfeiture provision of section 6 of S. 1898 is similar to those in other 
Federal administrative statutes. But there are two important differences. 
In a number of such statutes, imposition of the fine or forfeiture lies with the 
court. Thus, there is a trial of all the issues—including the setting of the 
amount of the fine—before the court de novo. Second, in all the relevant sta- 
tutes we have examined where there is a forfeiture provision, forfeiture may be 
imposed only for rather specifically enumerated violations (see e.g. sec. 503 
of the Communications Act). Under section 6 of S. 1898 the sky is the limit. 
The provision applies to violations of any provision of the act, every rule and 
regulation of the Commission, whatever its degree of importance, and every 
provision—including that the licensee must operate in the public interest—con- 
tained in the instrument of license. 

Even as limited in their reach in the other statutes, forfeiture provisions have 
been criticized. This criticism has best been summarized by Prof. Kenneth 
Culp Davis, in his most recent and comprehensive “Administrative Law Treatise” 
(1958). He discusses the power to impose forfeitures lodged with certain of 
the administrative agencies (vol. 1, pp. 251-253). He concludes that the system 
is unsatisfactory in that (a) petty officials to whom the agency heads delegate 
the power (6) act without procedural safeguards in imposing and fixing the 
amount of penalties (c) with no substantial protection against arbitrariness 
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and lack of uniformity and (d) with no practical opportunity for judicial 
review. 

The forfeiture procedure has also been criticized by the Attorney General’s 
Committee on Administrative Procedure (final report (1941) pp. 146-47). 
Similarly, see also the discussion of forfeiture procedure by Prof. Dalmos H. 
Nelson of the University of Utah in “Administrative Blackmail: The Remission 
of Penalties” (4 Western Political Quarterly, p. 610; December 1951). 

Finally, it may be noted that the proposed forfeiture provision fails to dis- 
tinguish between violations of less important Commission rules and violations 
of major provisions of the act, the penalty for all being up to the substantial 
sum of $1,000 for each day during which the violation has occurred. It seems 
to us that attention should be given to various ranges of fines for various 
categories of violations. Thus, a minor violation such as failing to log pro- 
grams strictly in accordance with the Commission’s rules might, under certain 
circumstances, justify a small fine to assure future compliance. On the other 
hand, to permit the imposition of a fine of $1,000 a day for the number of days 
such minor violation persists would appear to be excessive, particularly where, 
as in section 6 of S. 1898, the traditional procedural safeguards prior to the 
imposition of the fine are not present. 

We believe the above enumerated shortcomings point out the complexity of 
the forfeiture power in the administrative process. It seems to us that further 
consideration should be given by the Congress and the industry to the resolution 
of these problems. Only when they are adequately resolved will a fair and 
workable forfeiture power be appropriate. 


Short-term grants 


« 


Section 307(d) of the Communications Act provides that no license granted 
for the operation of a broadcasting station shall be for a longer term than 3 
years. Under the Commission’s present rules and regulations, it is specified 
that a broadcast station license shall extend for a period of 3 years. There is 
now pending before the Commission a rulemaking proceeding in which the 
Commission has invited comments on changes in its rules which would enable 
it to issue licenses for terms shorter than the regular 3-year license period if 
it finds that the public interest, convenience and necessity would be served 
thereby. In its comments in this rulemaking proceeding, CBS stated that on 
the assumption that the shortened license period is not intended as a means of 
influencing or intruding on the program judgments of the broadcaster, CBS 
did not oppose the proposal. 

Section 2 of S. 1898 would, in effect, accomplish the same end as is embodied 
in the current rulemaking proceeding. On the basis of the same assumption as 
we made in our comments in the FCC rulemaking proceeding, namely, that the 
shortened license period would not be used as a means of influencing or intrud- 
ing on the broadcaster’s exercise of his programing judgments, CBS does not 
oppose a congressional direction that the Commission may not adopt or follow 
any rule which would preclude it from granting or renewing a particular 
license for a shorter period than that prescribed for stations of the same class 
if, in the judgment of the Commission, the public interest, convenience, or ne¢es- 
sity would be served by such action. CBS has always understood that the 
Commission has had snch power under the present Communications Act. 
Pregrant procedure 

Section 3 of S. 1898—the so-called pregrant hearing procedure—is familiar 
to you. In substance it conforms to 8S. 1898 as it was recommended by this 
subcommittee and passed by the Senate during the last session of the Congress. 
We agree with your subcommittee, as your report (S. Rept. 690) states, that 
it will ameliorate the heavy burden placed on the Commission and on successful 
applicants by present section 309—the so-called protest procedure—by requiring 
unnecessary and lengthy proceedings after grants are made to vindicate the 
grants in situations where there is no substantial basis for attacking them. 
In addition, it should take care of criticism that the protest procedure failed to 
give real assurance to protesting parties in interest that legitimate objections 
to a grant would be given timely and adequate consideration by the Commission. 

We are of the view that section 3 of the bill amply protects the public interest. 
It requires hearings on applications when hearings are called for—that is, 
when substantial questions involving the public interest have been raised. It 
does not require hearings when they are not necessary or serve no useful 
purpose, 

CBS supports the pregrant procedure set forth in section 3 of the bill. 
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Local notice and local hearings 


Section 4 of S. 1898 requires that each applicant give notice in the principal 
community to be served of the fact of filing his application for broadcast 
facilities and of any hearings thereon. It would also authorize hearings to be 
held in those communities where hearings are required and the Commission 
finds that the public interest will be served by conducting them in the local 
areas. The House Interstate and Foreign Commerce Committee was of the 
view that such a provision might be helpful in assuring greater local participa- 
tion in the granting and renewal of licenses. While it is by no means certain 
that this will result, and the provision may lead to an increased number of 
insubstantial and harassing objections to grants, we believe that the advantages 
which may accrue from the stimulation of local awareness of the community’s 
radio and television operations outweigh these possible drawbacks. Accordingly, 
CBS supports the proposal. 


Payoffs 


Section 4 also requires the Commission to make a determination that an 
agreement whereby one or more competing applicants for a broadcast facility 
withdraws his or their application or applications in favor of the remaining 
applicant is consistent with the public interest, convenience, or necessity before 
it may be consummated. It would preclude the Commission from approving any 
such agreement if there is a payment to any party in consideration of the with- 
drawal of his application in excess of his costs in processing such application. 

It appears to be the present practice of the Commission to approve such agree- 
ments only in the circumstances outlined in section 4, and it further appears 
that the Commission has the authority to impose that condition even absent 
section 4. However, it was apparently the belief of the House Committee that 
congressional expression of its views on this matter would be appropriate 
Accordingly, CBS has no objection to its specific inclusion in the act. 


Sponsorship identification and disclosure of payments 


Section 7 of S. 1898 extends the scope of section 317 of the Communications 
Act by requiring that sponsorship identification announcements be made not 
only when money or other consideration is paid for the broadcast of matter to 
station licensees (the present reach of sec. 317), but also when it is paid to 
other persons (such as station employees and independent program producers 
and suppliers) involved in program preparation or production. To assure that 
the appropriate announcement will be made in these circumstances, section 7 
would also add a disclosure provision requiring those who pay and those who 
receive such payments to disclose such payments so that station licensees will 
be in a position to make the appropriate announcement. Thus, section 7 closes 
a significant loophole in the present act. The requirement that the public be 
advised when material which it hears or sees on the air is paid for or commercial 
in nature is an important one. The inclusion of the disclosure provisions will 
be of assistance to stations and networks in assuring that sponsorship announce- 
ments are made in appropriate circumstances. 

In addition, section 7 defines more precisely some of the terms of section 
317 of the act so as to eliminate the confusion which has recently arisen with 
respect to the substance of that section. On March 16, 1960, the Commission 
issued a public notice entitled “Sponsorship Identification of Broadcast Material.” 
In this public notice the Commission interpreted section 317 as requiring an 
announcement in situations involving gifts to licensees of matter to be exposed 
during broadcasts by such licensees. This broad interpretation of section 317 
would require an announcement of the fact that a phonograph record played 
by a station was given to the station by the donor; that props used on.a 
television show were furnished by the donor; that air transportation was 
furnished by a Government department to newscasters accompanying a foreign 
dignitary on his travels throughout the country; that a dramatic critic of a 
station had been furnished a book or theater ticket by the publisher or pro- 
ducer; that news releases from Government departments business, labor, and 
private persons, from which information is drawn for use on a newscast are 
furnished by the donating organization or person. 

The numerous difficulties posed by the public notice of March 16, 1960, are 
resolved by the proposed amendment to section 317 as contained in section 7 
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of S. 1898. Present section 317 would be amended by adding the following 
proviso: 

“Provided, That ‘service or other valuable consideration’ shall not include 
any service or property furnished without charge or at a nominal charge for 
use On, or in connection with, a broadcast unless it is so furnished in considera- 
tion for an identification in a broadcast of any person, product, service, trade- 
mark, or brand name beyond an identification which is reasonably related to 
use of such service or property on the broadcast.” 

The effect of this proviso would be that whenever any payment in any 
form, other than the matter used on or in connection with a broadcast, is made to 
a station or to anyone engaged in the selection of program matter, an appro- 
priate sponsorship identification must be made by the licensee. Where service 
or property is furnished without charge or at a nominal charge for use on or 
in connection with a broadcast, no announcement of such furnishing would be 
required unless the service or property were furnished in consideration for 
an identification in the broadcast of any person, product, service, trademark or 
brand name beyond an identification which is reasonably related to the use of 
such service or property on the broadcast. 

In the report of the House Committee on Interstate and Foreign Commerce 
(H. Rept. 1800, pp. 20-24) examples are given of situations where an identifi- 
cation of a donated service or property is reasonably related to its use on a broad- 
east and where such an identification is beyond that which is reasonably related 
to the use of the service or property of the broadcast. 

CBS strongly urges the passage of section 7 of S. 1898. Not only would 
the proposed amendment of section 317 be of considerable assistance to broad- 
casters in making sure that the public knows when commercial “plugs” are 
being broadcast, but it will clarify the important distinction between such com- 
mercial “plugs” and the legitimate use by broadcasters and program producers 
of materials furnished without charge or at nominal cost to broadcasters or 
producers. 

Deceptive contests 

Section 8 of S. 1898 has as its purpose the elimination of deceptive contests 
of intellectual knowledge, intellectual skill or chance over the air. Section 8 
will make it a crime to engage in practices leading to the rigging of contests 
over the air without the public being informed of such rigging. While 
stations and networks are responsible for what goes over the air, our experience 
has shown that controling this type of deceptive practice is extremely difficult 
in the absence of meaningful sanctions against all who participate in the 
deception. 

Lacking power to issue subpenas and to administer oaths, the station licensee 
is at a great disadvantage in ascertaining the truth as to program practices 
engaged in by outside producers of quiz and contest programs. CBS believes the 
passage of section 8 of S. 1898 will help assure that the deceptive practices will 
not again occur. Accordingly, we strongly urge the adoption of section 8. 
Revocation 


A new ground for revocation of license is added to the act by section 5(a) of 
S. 1898. It authorizes the Commission to revoke licenses for violation of section 
1304, 1343, or 1464 of title 18 of the United States Code. Those sections make it 
a crime to utilize radio for lotteries, fraud or the utterance of obscenity. While 
section 312 of the act, which specified grounds for revocation (such as failure 
to operate substantially as set forth in the license, or for violation of the act, 
or of the Commission’s rules and regulations), requires that such violation be 
willful or repeated, no such requirement would be imposed with respect to this 
added ground for revocation. 

There is no explanation for this variance in the House committee report. 
Perhaps it is believed unnecessary because in the case of statutory crimes the 
element of willfulness is normally required before a conviction can be obtained. 
However, this may not always be the case. It is far from clear under the 
lottery and obscenity statutes that the element of willfulness is an essential 
ingredient of the crime. 

In view of this ambiguity as to the requirement of “‘willfulness” in the case 
of the lottery and obscenity statutes, and in view of the drastic nature of the 
revocation penalty, we recommend that the word “willful” be inserted before 
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the words “violation of” in subsection (a) (6) of section 312 of the Communica- 
tions Act, as it is contained in section (5) (a) of S. 1898. 
Respectfully yours, 
THOMAS K. FISHER, 
Vice President and General Attorney, CBS Television Stations, CBS 
Television Network. 
GERALDINE B. ZORBAUGH, 
Vice President and General Attorney, CBS Radio. 
Leon R. Brooks, 
Assistant General Attorney. 


AMERICAN Civi. LiseRTIES UNION, 
New York, N.Y., August 3, 1960. 
Hon. WARREN G. MAGNUSON, 
Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR MaGnuson: I enclose the text of a statement which the Amer- 
ican Civil Liberties Union has prepared expressing our approval of those sections 
of S. 1898 which we believe will be conducive to more adequate supervision of 
broadcasters by the FCC. 

This statement will serve as the basis of the oral testimony which our Wash- 
ington director. Mr. Lawrence Speiser, expects to present before Senator 
Pastore’s subcommittee on August 10. 

We shall appreciate having our views considered, and shall receive with 
interest any comments you may wish to make. 

Yours sincerely, 
PatrRicK MurpHy MALIN, 
Ezvecutive Director. 


Aveust 3, 1960. 
To: The Senate Committee on Interstate and Foreign Commerce. 
From : The American Civil Liberties Union. 
Re: S. 1898, Communications Act Amendments, 1960. 


The American Civil Liberties Union has for years held that the Federal 
Communications Commission has a mandate under the 1934 act to require 
broadcasters to provide balanced programing, as a condition to granting them 
free franchises in a physically restricted area of the public domain. The 
public’s right to hear and see a wide diversity of political, social, cultural, 
informational, and educational broadcasts is guaranteed by the first amendment. 
While the courts have sustained the view that balanced programing is required 
under the act, FC© procedures have been inadequate to the task of determining 
whether performance matches promises made upon application, inadequate to 
“supervise the composition of the traffic,” to quote Mr. Justice Frankfurter. 
(National Broadcasting Company v. United States, 319 U.S. 190.) 

The ACLU, therefore, strongly supports those amendments to the FCC Act, 
incorporated by the House in S. 1898, which in its view would be conducive to 
more effective supervision, but not censorship, by the FCC: 

1. The amendment to section 307(d) of the Communications Act which directs 
the Commission, in its discretion, to grant licenses in individual cases for a term 
shorter than 3 years. 

Comment: The present law specified that no broadcast license shall be granted 
for a longer period than 3 years and leaves the Commission free to fix a shorter 
period. The Commission has, however, adopted a rule that all licenses shall 
be granted for a period of 3 years. The proposed amendment will enable the 
Commission, when advisable in individual cases, to grant licenses for shorter 
terms without having to conduct a rulemaking proceeding. 

The ACLU believes that the setting of a shorter license term in selected cases 
would be a healthy procedure. It would put the broadcaster on notice that 
he must make good his promise to provide balanced program fare which will 
serve the public interest, and, as Chairman Harris pointed out, “will afford the 
FCC a more frequent review of the licensee’s performance.” 

2. Amendment to section 311(a), which would require an applicant for a 
license or the renewal of a license for broadcasting, to “give notice of such filing 
in the principal area which is served or is to be served by the station,” and “if 
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the application is formally designated for hearing in accordance with section 
309, shall give notice of such hearing in such area at least 10 days before com- 
mencement of such hearing.” 

Amendment to section 331(b) specifies that the hearings referred to “may 
be held at such places as the Commission shall determine to be appropriate, and 
in making such determination in any case the Commission shall consider whether 
the public interest, convenience and necessity will be served by conducting the 
hearing at a place in, or in the vicinity of, the principal area to be served * * *,” 

Comment: The above amendments are in line with specific recommendations 
made by the ACLU in testimony presented before the FCC on December 10, 
1959. At that time we said: 

“To provide the Commission with additional tools to insure balanced pro- 
graming, the union suggests a requirement that the public be informed by 
stations of their obligations under the act and when their license is up for 
renewal—to elicit public comment on their performance—; that responsible 
complainants to the Commission be told of a station’s license renewal application 
and that further comment—favorable or unfavorable—is desired ; and that if the 
Commission finds that hearings on a license renewal are warranted they be 
held in the community in which the station is located. The adoption of these 
suggestions would not only strengthen the Commission’s hand, but would cause 
stations to examine their own sense of responsibility to promote diversity. It 
would also make clear to the public its responsibility for maintaining a close 
watch over the use of the public airwaves.” 

As it is now phrased, (b) does no more than authorize the Commission to 
hold hearings in the community to be served, when deemed appropriate. While 
we respect the House committee’s judgment in the matter, we should like to 
see the amendment changed so as to make it mandatory that hearings, when 
held, be convened in the community to be served. 

3. Amendment to section 311(¢), which reads in part: “If there are pending 
before the Commission two or more applications for a permit for construction 
of a broadcasting station, only one of which can be granted, it shall be unlaw- 
ful, without approval of the Commission, for the applicants or any of them 
to effectuate an agreement whereby one or more of such applicants withdraws 
his or their application or applications. * * * If the agreement * * * contem- 
plates the making of any direct or indirect payment to any party thereto in 
consideration of his withdrawal of his application, the Commission may deter- 
mine the agreement to be consistent with the public interest, convenience and 
necessity only if the amount or value of such payment, as determined by the 
Commission, is not in excess of the aggregate amount * * * expended by such 
applicant * * *” 

Comment: The proposed amendment would rule out the type of trafficking in 
the applications which has too often narrowed the FSS’s range of choice as 
it attempts to determine which a number of applicants gives the best promise 
of providing well-balanced programing. Such restraint of trade, as Chairman 
Harris commented, “is simply no way (for the FCC) to find out who are the 
better applicants to serve the public with a television facility.” 

4. Revision of section 312 which provides that the FCC, when a broadcaster 
has failed “to operate substantially as set forth in the license,” or when he has 
committed other specified infractions, may as an alternative to revocation of 
the station’s license, suspend it “for a period of not more than 10 consecutive 
days.” 

Comment: See below under No. 5. 

5. Revision of section 503(b), which provides an alternative sanction calling 
for the payment of a fine “not to exceed $1,000 a day for each day during which 
the Commission finds that such violation or failure has occurred * * * in addi- 
tion to any other penalty provided by this act.” 

Comment on Nos. 4 and 5: In testimony before the FCC on December 10, 
1959, the ACLU stated: 

“The only real sanction which the Commission has used is the denial of 
license or renewal applications. The difficulty with this sanction is that it can 
be used only every 3 years and it is so extreme a measure that it is almost 
never used. Although during the term of the license the Commission may 
castigate a local station harshly, the Commission’s memory of the reprimand 
seems to fade at the time of the renewal, when stations make new sets of rosy 
promises as to programing and behavior only to forget them once again after 
the license has been renewed. So long as there are no sanctions available 
which can be used immediately upon the commission of a broadcast abuse, it 
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is unrealistic to think that the abuses will be greatly curtailed. The Commis- 
sion knows only too well that statements as to programing on license and re- 
newal applications often bear little resemblance to what is-actually broadcast.” 

“To help promote range and balance of programing, the union suggests that 
the Commission strengthen its procedures for the interim hearing of complaints 
during the period of a station license. The complaint process should be revised 
so as to provide for the immediate consideration of complaints upon application 
of responsible persons aggrieved by any particular practice of any station. 
Whether the hearing would result in a direct sanction against the station, a 
public hearing, or merely a general inquiry into a particular kind of practice 
would, of course, be left to the Commission. A more forceful and extensive 
hearing system would give the Commission. a direct method of dealing with 
broadcasting abuses at the time these abuses occur and would not limit the 
Commission to an overall appraisal at the time of license renewal. Another 
benefit of this revised system would be that its mere existence would act as a 
deterrent against stations’ engaging in broadcast practices which are not in the 
public interest. The recent television quiz scandals serve as a good example in 
which immediate interim action by the Commission would have been warranted 
upon complaint of contestants or other citizens.” 

The ACLU applauds the proposed amendments to sections 312 and 503 author- 
izing sanctions short of revocation, which could be tailored “to fit the crime,” 
in Gilbert and Sullivan phraseology, and which would, we trust, be invoked 
when appropriate. 


NATIONAL BROADCASTING Co., INC., 
New York, N.Y., August 2, 1960. 
Hon. JOHN O. PASTORE, 
Chairman, Subcommittee on Communications, Committee on Interstate and For- 
eign Commerce, U.S. Senate, Washington, D.C. 

DEAR CHAIRMAN PAsStTORE: This letter is submitted to present the views of the 
National Broadcasting Co., Inc. (NBC) in connection with your subcommittee’s 
“hearing on S. 1898 as amended by the House of Representatives. 

In the announcement of these hearings, it was indicated that particular con- 
sideration would be given to the suspension and forfeiture provisions of the 
bill as adopted by the House, and these comments will deal primarily with those 
provisions. 

At the outset, however, NBC would like to express its agreement with and 
support of the other provisions of the bill, which we believe constitute con- 
structive and desirable measures which should be adopted by the Congress at its 
current session. Such provisions have been developed following a searching ex- 
amination of a broad sweep of procedural and substantive problems in the 
broadcasting field. They represent a thoughtful and considered legislative 
structure to deal affirmatively with the salient problems. Their adoption will 
serve the public interest in providing for more efficient and expeditious ad- 
ministrative procedures by the Federal Communications Commission; for 
clarification of existing statutory provisions on which the Commission should be 
given guidance; and for protection of the public and the broadcasting industry 
from wrongdoing, as revealed by disclosures over the past year of quiz show 
rigging and payola practices. 

For example, the bill provides for a basic amendment of section 309 and 
related sections of the Communications Act which substitutes an effective pre- 
grant procedure for the present protest procedure. The latter procedure has 
been the source of vexatious delays in the conduct of the Commission’s licensing 
processes and has been employed by litigants before the Commission as an 
instrument of obstruction. The objective and theory of this amendment has 
been universally supported in previous legislative consideration of the matter. 

Another constructive provision amends section 317 of the Communications 
Act to specify in clarifying detail the circumstances under which sponsor identi- 
fication is required—a subject which has become involved in considerable con- 
fusion, and one on which guidance to the Commission and to broadcasters is 
urgently required. The proposed amendment represents a practical and 
workable solution to the problem which will protect the public interest involved 
and facilitate responsible compliance by the broadcasting industry. A related 
provision establishes a requirement for disclosure of payments designed to pre- 
vent payola practices, with penal sanctions for violations. 
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The bill also makes quiz shows rigging a criminal offense, directing the 
sanctions against those who perpetrate or participate in such frauds with 
intent to deceive the public. Legislation along such lines was first advocated 
by NBC in hearings last fall before the House Special Subcommittee on Legisla- 
tive Oversight. 

These are all desirable provisions and their enactment would represent a 
substantial and significant legislative accomplishment.* 


Sanctions less than revocation 


At present, the Federal Communications Commission has authority to enforce 
the Communications Act and other related statutes and treaties, its rules, 
provisions of licenses, etc., by revoking licenses or permits. (Communications 
Act, section 312(a)). 

In addition to this drastic penalty, the Commission already has available to 
it the lesser sanction of cease-and-desist orders, which permits it to investigate 
past violations and forbid future violations (section 312(b)). If a cease-and- 
desist order is violated, it may be enforced by the Commission or by the 
Attorney General by application to the appropriate U.S. district court (section 
401(b)). 

Moreover, it is the duty of U.S. district attorneys, upon request of the Com- 
mission, to institute in the appropriate courts all necessary proceedings for 
the enforcement of the Communications Act and the punishment of violations 
of its provisions (section 401(c)). Willful and knowing violations of the 
Communications Act and of rules, regulations, restrictions or conditions imposed 
by the Commission are punishable by criminal sanctions under existing laws 
(sees. 501, 502). 

Despite this variety of enforcement procedures already available, the Com- 
mission has indicated its belief that it could deal more effectively with viola- 
tions if it were authorized to apply additional administrative sanctions against 
violators. In this connection, the bill contains provisions authorizing the 
Commission to impose two additional sanctions—monetary forfeitures and sus- 
pension of license for a period of not more than 10 consecutive days. The 
remainder of our comments are addressed to these two provisions. 

Forfeitures 

If it is felt that additional sanctions less than revocation are advisable in 
circumstances where a cease-and-desist order has not been or cannot be effective, 
NBC believes that such additional sanctions should be limited to authorizing 
the Commission itself to impose a monetary fine. In that event, however, the 
authority should be subject to essential procedural safeguards entitling the 
alleged violator to due process. NBC believes that the bill is deficient in this 
respect. The proposed provision dealing with forfeitures (proposed sec. 503 
(b)) is not expressly made subject to the Administrative Procedure Act, al- 
though proceedings to revoke a license or to issue a cease-and-desist order 
are expressly so subject (sec. 312(e)), as is the proposed sanction of suspen- 
sion (proposed sec. 312(f)). The bill should also make clear that no fine may 
be imposed without notice and hearing, with the right to appeal the decision. 
(Compare present sec. 312 (c) and (d).) 

The bill also provides that in addition to court enforcement of the Commis- 
sion’s cease-and-desist orders, the Commission may itself fine violators of its 
own cease-and-desist orders. We believe that the present procedure of enforce- 
ment of Commission cease-and-desist orders by the appropriate U.S. district 
court is as effective as the proposed enforcement by the Commission would be. 
Moreover, it has the additional advantage of enabling the court to examine 
the Commission’s order to determine that it was “regularly made and duly 
served, and that the person is in disobedience of the same” (sec. 401 (b)). 





1In connection with the proposal to add subpar. (6) to sec. 312(a), empowering the 
Commission to revoke an authorization for violation of sec. 1304 (broadcasting lotteries), 
1343 (broadcasting fraudulent information), and 1464 (broadcasting obscene material) 
of the United States Code, NBC suggests that the words “willful or repeated” should be 
inserted before the word “violation,” thereby conforming with subpars. (3) and (4) of 
that section. Were it not for the recent codification placing such criminal provisions in 
the Criminal Code rather than the Communications Act, these sections would be in the 
Communications Act and subject to the provisions of subpar. (4). 
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Suspension 

NBC believes that the further proposed sanction of temporary suspension of 
license is an inappropriate and unsound approach which would penalize the 
public more than the offending broadcast licensee, and therefore urges that 
license suspension should not be authorized. 

So far as the broadcaster is concerned, he is already subject to cease-and- 
desist orders and court-imposed fines, and in addition, the bill proposes to 
authorize the Commission itself to impose fines. Each of these sanctions falls 
directly and entirely on the offending licensees; none of them punishes the 
public along with the broadcaster. 

Suspension of license, by contract, would penalize the public by denying it 
a broadcast service during the period of suspension, without any counterbalanc- 
ing public benefit. Indeed, a temporary suspension of license penalizes the 
public to a greater extent than a license revocation. If a license is revoked, 
the frequency is made available for operation by others, permitting a new 
service to commence in the public interest; whereas if a license is temporarily 
suspended, there is no practical opportunity for any replacement service on the 
suspended operation, resulting in a lapse of service harmful to the public. 

The proposal for Commission-imposed fines and the proposal for temporary 
suspension of license duplicate each other since in both cases, the penalty 
against the broadcaster is a monetary one. The principal distinction between 
the two proposals is that whereas the fine is limited to such a penalty against 
the broadcaster, the proposed suspension also penalizes the public. 

Moreover, unlike the proposal for Commission-imposed fines, the proposal for 
suspension of license would leave largely to chance the amount and incidence 
of the monetary penalty. The effect of the sanction on the broadcaster would 
be uncertain and unequal, since it would depend on whether or not he was 
making a profit, the level of such profit and the extent to which he could save 
day-to-day operating costs during the suspension period. 

In summary, there seems to be no situation where temporary suspension of 
license would be preferable to other available or proposed sanctions. Existing 
court powers and proposed Commission authority to impose monetary fines meet 
the legislative purpose of providing a financial punishment less than license 
revocation. They do so without the disadvantage of simultaneously penalizing 
the public (including listeners or viewers, advertisers, employees, talent, and 
program suppliers), which would be the result of a temporary suspension of 
license. And they do so without the uncertaintly and inequality in the effect 
of the penalty against broadcasters which is inherent in the proposed sanction 
of license suspension. 

Respectfully submitted. 

THOMAS E. ERVIN, 
Vice President and General Attorney. 





AMERICAN BROADCASTING Co., 
Washington, D.C., August 9, 1960. 
Hon. JOHN O. PASTORE, 
Chairman, Subcommittee on Communications, 
Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DeaR Mr. CHAIRMAN: I enclose herewith 25 copies of a statement by the 
American Broadcasting Co. for inclusion in the record of the hearings to be held 
before the Subcommittee on Communications, Senate Committee on Interstate 
and Foreign Commerce, on S. 1898 as passed by the House. 

Very truly yours, 
ALFRED R. BECKMAN, 
Vice President in Charge. 


STATEMENT OF AMERICAN BROADCASTING Co. on S. 1898 As PASSED BY THE HOUSE 


Except for the suspension and forfeiture sections, American Broadcasting 
Co. (ABC) is in complete agreement with the legislative provisions contained 
in S. 1898 as passed with amendments by the House of Representatives on 
June 28, 1960. ABC believes that those sections of the bill are readily severable 
and should be rejected by the Senate, pending further study of their purpose 
and their potential impact on the public and on the broadcasting industry. 
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However, ABC would not want its adverse comments on the suspension and 
forfeiture section of the bill to jeopardize the enactment into law of the other 
provisions of 8S. 1898 as adopted by the House. 


A. SUSPENSIONS 


Many of the provisions which the House has added to §. 1898 had their 
genesis in H.R. 11341 on which hearings were held during April of 1960 by the 
Subcommittee on Communications and Power of the House Committee on Inter- 
state and Foreign Commerce. Section 6(a) of S. 1898 as passed by the House, 
like section 2 of H.R. 11341, would empower the Commission to suspend broad- 
east licenses (after notice and hearing) for a period not in excess of 10 days, 
on grounds similar to those for which licenses may be revoked. In a statement 
filed April 20, 1960, ABC opposed this feature of H.R. 11341, stating: 

On the premise that the revocation (“death sentence”) penalty provided by 
the 1934 act was so severe that it was rarely invoked, Congress in 1952 con- 
ferred authority on the Commission to issue “cease and desist orders.” To 
date the Commission has rarely found it necessary to use this additional author- 
ity—for the reason that most licensees (when their attention is called by the 
Commission to matters clearly in contravention of the basic statute and appli- 
cable regulations) have desisted from the practices thus objected to. 

To require a station to go off the air for 10 days punishes the innocent along 
with the guilty—by depriving the public and the sponsor of the program service 
otherwise available on that station. 

ABC doubts the need for conferring additional powers of this kind on the 
Commission. If a licensee has made false representations to the Commission, 
or willfully and flagrantly failed to abide by the lawful requirements of the 
Commission’s rules, the Commission is fully empowered to revoke his license 
or to deny his renewal. Where such penalty is deemed too drastic for the 
offenses involved, the Commission can order him to “cease and desist’ from 
what he is doing—affirmatively or negatively. The matter can also be turned 
over to the Department of Justice to enforce the fine and imprisonment penalties 
specified in the statute (47 U.S.C. secs. 501 and 502). Further enforcement 
powers in the form of a penalty (i.e., “suspension”), which could not become 
effective until after notice, hearing and decision, would not stop egregiously 
illegal operations at the time they were occurring. Fines or imprisonment 
imposed by the courts, as now permitted by the statute, would be equally effec- 
tive, without simultaneously penalizing the public. 

In this connection it is worth noting that cease-and-desist orders, fines, penal- 
ties, etc., have to be directed to some specific conduct, in contravention of the 
statutes and applicable rules. The added power to suspend a license would be an 
open invitation to the Commission to use this weapon as a club, where it dis- 
agreed with the overall quality of a particular station’s programing but where it 
was unable to point to any specific violation of express rules or statutes. This 
is the entering wedge to censorship and “thought control” by the Federal Govern- 
ment. It is the first step toward Government absolutism. 

With all due deference to the House, ABC is still of the view, for reasons 
stated in its comments on H.R. 11341, that the provision permitting the Com- 
mission to suspend broadcast licenses is unnecessary, contrary to public interest, 
and fraught with the danger of the power thus conferred on that agency being 
abused. 


B. FORFEITURES 


Section 7 of S. 1898 as passed by the House would empower the Commission to 
order a broadcast licensee to forfeit to the United States a sum not to exceed 
$1,000 for each day during which said licensee negligently or intentionally 
violated the provisions of the Communications Act, the rules of the Commission, 
or the terms of his license. 

Although section 6(a) of S. 1898 explicitly provides for notice and hearing, 
before a cease-and-desist order may be issued or a license suspended or revoked, 
section 7 apparently empowers the Commission to order a forfeiture without 
initially according the licensee a hearing of any kind. While the forfeiture 
thus imposed may be subjéct to remission or mitigation by the Commission “upon 
application therefor, under such regulations and methods of ascertaining the 
facts as may seem to it advisable” (47 U.S.C. 504(b) as amended by S. 1898), 
the initial order directing a licensee to forfeit up to $1,000 for each day a 
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particular violation has occurred could apparently be issued ex parte, with the 
Commission assuming the role of investigator, prosecutor, judge, and jury. 
Although recourse to the courts for recovery of a forfeiture thus ordered by 
the Commission is contemplated (47 U.S.C. 504(a)), it is by no means clear to 
what extent the courts may inquire de novo into the Commission’s action ordering 
a specified sum forfeited. This is in marked contrast to the existing forfeiture 
provisions of 47 U.S.C. 503, providing for treble the amount of rebates or other 
valuable consideration received from a common carrier “to be ascertained by 
the trial court.” 

Here again, as in the case of suspensions, ABC doubts the need, wisdom, or 
desirability of empowering the Commission to order a forfeiture, without the 
traditional due process safegaurds of notice and hearing. In this connection, it 
is to be noted that the Communications Act already provides for fines and 
imprisonment for “willfully and knowingly” violating the provisions of that 
statute and of “any rule, regulation, restriction, or condition made or imposed 
by the Commission under authority of this Act” (47 U.S.C. 501 and 502). But in 
line with traditional due process concepts, the Commission would not be investi- 
gator, prosecutor, judge, and jury in imposing such penalties. The conviction 
would have to be obtained by a U.S. attorney in a Federal district court. 

Since the Commission already has the power to revoke licenses, to refuse 
renewals, to issue cease-and-desist orders, and (through the courts) to fine and 
imprison a recalcitrant broadcast licensee who “willfully and knowingly” 
violates the Communications Act, the Commission’s rules, and the terms of his 
license. ABC sees no reason for conferring on the Commission the power, ex 
parte and without a hearing, to order a forfeiture for like offenses “negligently 
or intentionally” committed. 

In sort, it is ABC’s belief that the suspension and forfeiture provisions which 
the House has added to S. 1898, which are readily severable, should be rejected 
by the Senate pending further study of their purpose and their impact on the 
public and on the broadcasting industry. However, insofar as the remainder 
of the bill would modify the present protest provision of 47 U.S.C. 309(c), 
prohibit “payoffs” (without precluding bona fide mergers), clarify the sponsor- 
ship identification requirements of 47 U.S.C. 317, and outlaw deceptive contests, 
ABC is in complete agreement with those provisions and urges their enactment 
by the Congress at this time. 


STATEMENT OF FREDERICK W. FORD, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Forp. My name is Frederick W. Ford, and I am here today as 
Chairman of the Federal Communications Commission. 

On June 28, 1960, immediately after the House of Representatives 

approved S. 1898 as amended by the House Committee on Interstate 
and Foreign Commerce, and as further amended on the floor of the 
House, the Commission informed the chairman of your Senate Inter- 
state and Foreign Commerce Committee in pertinent part. that— 
In our view the provisions contained in this bill would be most helpful to the 
Commission in carrying out the objectives of the Communications Act, and we 
urge that the Senate make every effort to consider this legislation during this 
session of Congress. 

The Commission wishes to thank you for scheduling this hearing 
to consider this proposed legislation. The substance of several 
sections of this bill were included in the Commission’s legislative pro- 
posals before the 85th Congress. 

The Commission has also participated with representatives of the 
industry, Federal Communications Bar Association, the staff of the 
House Committee on Interstate and Foreign Comerce, and the House 
Legislative Counsel in revising and redrafting many of the Sections 
of S. 1898 prior to the bill’s passage by the House of Representatives. 

Unless the committee has some objection, we will consider the 
sections of the proposed act in numerical order. 
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Section 1 merely provides a short title for the bill, to which we have 
no objection. 

Section 2 would repeal that portion of section 4(b) of the Com- 
munication Act which permits Commissioners to accept reasonable 
honorariums or compensation for the presentation or delivery of 
papers. The Commission supports the enactment of this section 
which is one of the Commission’s legislative proposals before the 86th 
Congress as S. 1735. It is also proposed in section 114 of H.R. 4800. 

The Communications Act Amendments, 1952, relaxed the prohibi- 
tion against Commissioners engaging in any other business, vocation, 
profession, or employment by providing that this prohibition should 
not apply to the presentation or delivery of publications or papers 
for which a reasonable honorarium or compensation may be accepted 
(47 U.S.C. 154(b) ). 

Section 2 will in effect repeal this special provision. The remaining 
language of section 4(b) of the Communications Act will make uni- 
form among the regulatory agencies a similar prohibition against 
Commissioners engaging in any other business, vocation, profession, 
or employment. The Commission accordingly recommends the re- 
peal of that portion of section 4(b) of the Communications Act as 
proposed in section 2. 

Section 3 would amend section 307 of the Communications Act to 
make clear that the Commission can and, on appropriate occasions, 
should issue broadcast station licenses for terms shorter than 3 years. 
This present section 307 (d) of the act provides: 

* * * Upon the expiration of any license, upon application therefor, a re- 
newal of such license may be granted from time to time for a term of not to 
exceed 3 years in the case of broadcasting licenses, and not to exceed 5 years 
in the case of other licenses * * * 

This language has always been construed as giving the Commis- 
sion discretion to issue broadcast licenses for a term of less than 3 years 
and this has often been done. 

At the present time broadcast licenses are issued for a 3-year period 
and the rules so provide. We have proposed to modify these rules 
to make it clear that. the Commission may in appropriate cases issue 
licenses for shorter terms and a notice of proposed rulemaking to 
that end is now outstanding. 

The substance of section 4 of S. 1898 dealing with section 309 of 
the Communications Act is identical to the substance of S. 1898 as 
passed by the Senate, August 19, 1959. You will recall that when 
S. 1898 was considered by your subcommittee, there was a substantial 
area of disagreement between representatives of the Commission and 
the Federal Communications Bar Association. 

At the conclusion of that hearing, Senator Pastore suggested that 
the Commission and the FCBA should work out language acceptable 
to all of us. We did so, submitted it to this subcommittee on July 
22, 1959, and on August 19, 1959, the Senate passed S. 1898. 

At the time the Subcommittee on Communications and Power of 
the House Committee on Interstate and Foreign Commerce considered 
S. 1898, the Commission’s staff was requested to assist in a revision 
of S. 1898. 

Members of our staff and. representatives of FCBA and the 
American Bar Association worked with the staff of the committee 
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and the House Legislative Counsel to revise the bill. Great care was 
taken to preserve the substance just as it was passed by the Senate. 
That proposal is now section 4 of S. 1898 as passed by the House. 

When we transmitted the language of S. 1898 to your committee 
on July 22, 1959, the Commission set. forth at some length its reasons for 
supporting this bill. Our position on this point has not changed 
and we again urge the Senate to make every effort to approve this 
legislation in this session of Congress. 

Section 5 would amend section 311 of the Communications Act to 
require applicants for most instruments of authorization in the broad- 
casting service to give notice of the filing of their applications, and, 
if any such application is designated for hearing, to give notice of 
such hearing. 

Zach such notice would be given in the principal area which is 
served or is to be served by the broadcast station with respect to which 
such application is filed. The Commission would prescribe by rule 
the form and content of such notices and the manner and frequency 
with which they are given. The amendment would also authorize 
the Commission to hold hearings at a place in, or in the vicinity of, 
the principal area to be served by the station involved in such hearing 
if the Commission determines that the public interest, convenience, 
or necessity would be served by conducting such local hearing. 
The Commission supports these amendments. 

This section also deals with the problems of “payoffs” or compromise 
of applications. This section would make it unlawful, without ap- 
proval of the Commission, in any case where two or more applications 
for a construction permit for a broadcasting station are pending and 
only one application can be granted, for the applicants to effectuate 
an agreement whereby one or more such applicants withdraws his or 
their application or applications. 

The agreeing parties would be required to submit to the Commis- 
sion full information with respect to the agreement which would have 
to be set forth in such detail, form, and manner as the Commission 
shall by rule require. 

The Commission may approve such agreement only if it determines 
that it is consistent with the public interest, convenience or necessity. 
If the agreement does not contemplate a merger, but contemplates 
the making of any direct or indirect payment to any party thereto 
in consideration of his withdrawal of his application, the Commis- 
sion may determine the agreement to be consistent with the public 
interest, convenience or necessity only if the amount or value of 
such payment, as determined by the Commission is not in excess of 
the aggregate amount determined by the Commission to have been 
or to be legitimately and prudently expended in connection with the 
prosecution of such application. 

Senator Pastore. I think it is a very fine provision, because I 
know of certain cases in my own experience where there has been 
willful and woeful abuse, where these parties merged together and 
actually negotiate for terrific sums of money, and in some instances 
have been rather scandalous. 

Now, how much does this deter the granting of the license and the 
service to the public, this new procedure ? 

Mr. Forp. Well, I shouldn’t think that it would have too much 
effect. In some cases it could, of course. In the event—this whole 
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procedure of dropout and merger arose at the time that there was 
a terrific backlog of television applications, and it appeared that 
many months and perhaps some years would go by before the television 
stations could be gotten on the air in the country and service gotten 
to the people, and so on one occasion, I think it was Commissioner 
Hyde at that time testified before this committee, and explained to 
them what the situation was, and that once we designated a case for 
hearing we were going on through to the completion of that case. 
If one party dropped out, the case would still be completed, whereas 
prior to that time if one party dropped out and left a person unop- 
posed, he would go back on the processing line, and as he was on 
the processing line, someone else would come in and pile on top of him, 
and in order to get the matter completed so there would be some 
finality, a case was completed, and that is what gave rise to this 
dropout merger procedure. 

In the early stages of that, a close audit was made of the expenses, 
and only the amount was actually approved that was expended. That 
procedure worked very well, and things went from bad to worse 
from that point on. 

What is undertaken here is to establish by statute the procedure 
which experience showed did work very well until the broadcasters 
and applicants began to become very lax and engage in some types 
of mergers and payments which did appear to be excessive. 

Senator Pasrore. Well, as it stands now, if you had two or three 
applicants for the same facility, and during the progress of the hear- 
ings two or three of them decided to drop out, and negotiated with 
the other that was to be left in for the purchase of their interest 
in the matter, the matter would come before you, is that right? 

Mr. Forp. That would come before the Commission. 

Senator Pasrorr. That in itself, wouldn’t deter the process of 
getting the facility before the public expeditiously, would it ? 

Mr. Forp. We do not think so, we think it would expedite it. A 
flat prohibition would in all probability cause delay. This provision, 
which the Commission would then supervise these dropouts and mer- 
gers we think would expedite the settlement of cases. 

We believe that this proposal will do much to discourage the filing 
of strike applications but will not preclude bona fide settlements 
among mutually exclusive applicants for the same _ broadcast 
facilities. 

Section 6 of S. 1898, amending section 312 of the Communications 
Act, “Administrative Sanctions,” would authorize the Commission to 
suspend station licenses for a period not in excess of 10 days on 
grounds similar to those on which the Commission is now authorized 
to revoke a license. 

This provision would permit greater flexibility in the Commission’s 
enforcement. program and is one of several measures short of revoca- 
tion which would enhance the ability of the Commission to deal with 
the problems now facing it. 

Section 6 would also authorize the Commission to revoke or suspend 
a station license for violation of sections 1304, 1348, or 1464 of title 
18 of the United States Code. Section 1304 of the Criminal Code 
prohibits the broadcast of lottery information ; section 1348 prohibits 
fraud by radio; and section 1464 prohibits the utterance of obsene, 
indecent, or profane language by radio. 
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We have earlier proposed legislation authorizing the Commission to 
suspend station licenses and construction permits for a period not 
exceeding 90 days, which is introduced as S. 3528. The Commission 
has no objection to the lesser maximum period of suspension as pro- 
vided in section 6 of this proposal and would welcome legislation 
to authorize the suspension of station licenses and construction per- 
mits for such periods in appropriate situations. 

Section 7, amending section 503 of the Communications Act, would 
authorize the Commission to impose forfeitures on licensees or per- 
mittees of broadcast stations of not to exceed $1,000 a day for certain 
violations. Such forfeiture shall be in addition to any other penalty 
provided by the act. The forfeitures may be remitted or mitigated 
by the Commission upon application of the licensee. 

The only sanctions presently available to the Commission, except 
in certain cases involving common carrier matters and licenses of 
ships radio stations, is revocation of the station license. This sanc- 
tion is drastic. The revocation of a license to operate a broadcast 
station can have a far-reaching effect on the community it serves as 
well as upon the licensee of the station. 

The current problems which have recently come to light in broad- 
casting make it desirable that some less drastic but effectively deter- 
ring sanctions should be available to the Commission. 

The Commission is of the view that authority to impose a monetary 
forfeiture on broadcast licensees would provide it with an effective 
tool in dealing with violations in situations where either revocation 
of suspension diiek not appear to be appropriate. 

The Commission has already submitted proposed legislation to the 
Congress, designed to provide it with authority to impose forfeitures 
for violations in services other than broadcasting, provided in S. 1737 
approved by the Senate August 21, 1959, and H.R. 6574; and S. 3528 
which is designed to provide it with authority to impose forfeitures 
for certain violations by permittees and licensees of broadcast stations. 

This section would give the Commission authority to impose a 
forfeiture, payable into the Treasury of the United States, upon any 
licensee or permittee who deviates from the requirements of the Com- 
munications Act or any rule or regulation of the Commission. 

The proposal permits the Commission to vary the severity of the 
forfeiture to suit the nature of the offense, except that the proposal 
does not permit a forfeiture to exceed $1,000 for a particular offense. 

There has been some opposition to authority on the part of the Com- 
mission to impose a forfeiture without a hearing. However, the 
proposal affords any person against whom a forfeiture is levied an 
opportunity to request the Commission for the remission or mitigation 
of such forfeiture. If, after consideration of any applications for 
remission or mitigation, the forfeiture is not paid, it would be re- 
coverable by civil suit in an appropriate U.S. district court as pro- 
vided in subsection 504(a) of the Communications Act. 

Senator Pastore. Now, I want to reiterate this at this point, be- 
cause I think it is important. I know the Commission would never 
do it, but I am speaking now of the legal right to do it under the law 
if enacted as passed by the House to the effect that if upon a renewal 
of an application the Commission found that there was a negligent 
or intentional violation of a rule that there would be no limitation 
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on how far back the Commission could go in imposing this fine of 
$1,000 per day. 

As the law is now written, it is really opened. It could go back 3 
years, couldn’t it ? 

Mr. Forp. That is correct. 

Senator Pastore. And it could impose a fine of $1,000 a day for 
3 years. 

Mr. Forp. That is correct. 

Senator Pasrore. If they wanted to be arbitrary and capricious 
about it. I can’t dream that the Commission would ever do a thing 
like that; but, without having subjected itself to negligence on its part 
for not having detected the violation within a period of 3 years, it 
could do it legally, couldn’t it ? 

Mr. Forp. I can’t imagine the Commission doing it, but the way 
the bill is written at the present time, that is correct. 

Senator Pastorr. And you have been talking with members of the 
staff of this committee with reference to promulgating some kind of 
procedure that would limit it, is that correct ? 

Mr. Forp. Yes; we have undertaken to cooperate with the com- 
mittee’s staff in drafting some language that might perhaps cure the 
objection which you state. 

Senator Pastore. The reason I bring this up now is to allay any 
fears on the part of my colleagues on this committee. We are going 
to get into that a little later. 

Senator Magnuson. Well, what you are trying to say, Senator 
Pastore, is there should be some sort of statute of limitations ? 

Senator Pastore. Yes; you shouldn’t go further back than a certain 
period of time, and there ‘should be some element of giving notice to 
the licensee who is in violation, 

Mr. Forp. Section 504(a) provides in pertinent part: 


The forfeitures provided for in this Act shall be payable into the Treasury of 
the United States, and shall be recoverable in a civil suit in the name of the 
United States brought in the district where the person or carrier has its 
principal operating office or in any district through which the line of system of 
the carrier runs * * *, Such forfeitures shall be in addition to any other 
general or specific penalties herein provided. It shall be the duty of the various 
district attorneys, under the direction of the Attorney General of the United 
States, to prosecute for the recovery of forfeitures under this Act * * *, 

The licensee in such a civil suit would be entitled to demand a trial 
by jury as provided in Federal Rules of Civil] Procedure, rule 38; 28 
United States Code Annotated. This procedure insures that the in- 
terests of the licensee will be fully protected. 

Senator Pastrorr. Now, as I understand it, the way this works out, 
just so the record will be clear, you notify a licensee that he is in viola- 
tion of a certain rule and you are going to impose a fine of $1,000 a 
day, let’s say for 10 days. He is obliged to pay that fine, or he can 
refuse to pay the fine and take an appeal from your decision. 

Mr. Forp. There is one step. He can come back to the Commission 
and ask for remission and state the reasons for mitigation. 

Senator Pastore. But he has to pay the fine first before he can ask 
for remission ? 

Mr. Forp. Well, it is for mitigation, not remission. 

59931—60-——-3 
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Senator Pastore. So for mitigation, he can make a request that the 
order be rescinded ? 

Mr. Forp. That is right, or the amount reduced. 

Senator Pastorr. Now, let’s assume that you don’t grant that peti- 
tion. Is he still on the air? 

Mr. Forp. Oh, he is still on the air; yes, sir. 

Senator Pastore. Could you then suspend his license ? 

Mr. Forp. For failure to pay? 

Senator Pastore. Yes. I want to know how many cracks you take 
at this fellow. 

Mr. Forp. I doubt that is in the grounds for revocation. 

Senator Pasrorr. It is not in the grounds. It hasn’t been talked 
about, but it occurred to me as I talked to you. This double jeopardy 
is a serious thing. 

Mr. Forp. We have specific statutory grounds for suspension, cease 
and desist, and revocation, and I don’t think it is listed in those specific 
grounds for revocation or suspension, the failure to pay forfeiture. 
I would have to check the statute, or the bill. 

Senator Pastore. Well, I would hope that your attorney would 
mull this thing over in his mind so we can get this cleared up, because 
a lot of these questions are going to arise. 

In other words, the question I asked specifically, during the time 
that this negotiation—that maybe is not the proper word, but I don’t 
want to use the word “hassle”—when that is going on as to whether the 
fine should or should not be paid, could the Commission become angry 
enough to say, “If that is the way you feel about it, we will suspend 
your license for 10 days”? Could they do that? 

Mr. Forp. No, sir; I don’t think so under the provisions of this 
bill or under the act as it is written now. 

Senator Pasrore. All right. 

Mr. Forp. I would suggest an editorial correction on page 25, line 
15, which now reads: 

Or has violated or failed to observe any cease and desist order. 


I would suggest that the word “final” be inserted between “any” 
and “cease.” 

Senator Pasrore. Where is that again ? 

Mr. Forp. On page 25, line 15. 

Senator Pastore. Between the words “any” and “cease,” you want 
to put in “final”? 

Mr. Forp. The word “final.” Thus the line would read “or has 
violated or failed to observe any final cease and desist order,” thus 
making clear that one who wishes to appeal a cease and desist order 
will not be subjected to the possibility of a forfeiture pending final 
determination on the cease and desist order. 

Senator Pastore. That is a very fine correction. 

Mr. Forp. The Commission strongly approves the proposal in sec- 
tion 7. 

Section 8(a) rewrites section 317 of the Communications Act of 
1934 which requires announcements to be made with respect to certain 
matter which is broadcast. 

Section 8(b) amends title V of the act by adding a new section 
508 at the end thereof. Such section 508 would require the disclosure 
of certain payments made to persons other than station licensees for 
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the broadcasting of matter. Such disclosures is required in order 
that announcements may be made as provided in section 8(a). _ 

The proposed section 317(a) (1) down to the proviso is substantially 
the same as the present section 317. The proviso reads: 

Provided, That “service or other valuable consideration” shall not include any 
service or property furnished without charge or at a nominal charge for use on, 
or in connection with, a broadcast unless it is so furnished in consideration for 
an identification in a broadcast of any person, product, service, trademark or 
brand name beyond an identification which is reasonably related to the use of 
such service or property on the broadcast. 

The words “beyond an identification which is reasonably related to 
the use of such service or property on the broadcast” might raise the 
problem as to the permissible degree of identification without the 
necessity of an announcement. 

However, the House Interstate and Foreign Commerce Committee 
report incorporated pertinent portions of commentary and specific 
guidelines which are of considerable assistance in determining the 
meaning of this language. This would enable the Commission to be 
in a position to place a reasonable interpretation upon this general 
language. 

Subsection (a)(2) of proposed section 317 would permit the Com- 
mission to continue in existence its rule regarding political programs 
or controversial issues. 

Subsection (b) of the proposed section 317 relates to the companion 
disclosure statute and would require an announcement of sponsor- 
ship where consideration within the disclosure statute was received 
by persons other than the license of the station. 

Section (c) of the proposed section 317 would require a station 
licensee to exercise reasonable diligence to obtain from its employees 
and others information to enable the licensee to make appropriate 
announcement of sponsorship. 

The term “reasonable diligence” is appropriate in the circumstances, 
since it would require the licensee to take appropriate steps to secure 
such information, but it would not place a licensee in the position of 
being an insurer, nor does this condition permit a licensee to escape 
responsibility for sponsorship announcements by inactivity on his 
part. 

We believe that the term “reasonable diligence” has a sufficiently 
accepted legal meaning so as to permit the Commission to apply this 
standard in given factual situations. 

Subsection (d) of the proposed section 317 provides that the 
Commission may waive the requirements of an announcement where 
the public interest, convenience, or necessity does not require an 
announcement. 

Section (e) of the proposed section 317 grants the Commission 
power to prescribe appropriate rules and regulations with reference 
to this section. 

Section 8(b) would amend title V of the Communications Act of 
1934 to require the disclosure to the broadcast station licensee of pay- 
ments made to persons other than the licensee of such station for the 
broadcasting of any matter by such stations. A person who violates 
this proposed section would be subject to criminal penalties. 

The Commission fully supports the proposals set forth in section 
§ of S. 1898 as passed by the House of Representatives. However, 
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for the sake of clarity the final sentence of section (d) of the disclo- 
sure statute providing that an appropriate announcement shall consti- 
tute the disclosure required, should appear as a separate subsection 
of the proposed statute. 

Any broadeast station licensee who fails to comply with the provi- 
sions of section 317 of the act as now written is subject to the penalties 
set forth in section 501 of the Communications Act. 

However, these sections apply only to the licensee of the station 
and afford no control over employees or other persons who may 
receive payment for broadcasting material without the announcement 
required by section 317. Moreover, these two sections of the Com- 
munications Act have no application whatsoever to those who made 
the payment or promises to pay in exchange for the clandestine 
advertising of their products. 

It is the view of the Commission that a criminal statute such as 
section 8, providing for a fine or imprisonment, or both, would be a 
substantial and effective deterrent to this undesirable practic e. 

Another problem that has faced the Commission, as well as this 
committee, is that of deceptive contests or fixed quiz shows. Section 
9 of S. 1898 would add a new section 509 of title V of the Communi- 
cations Act which would prohibit certain practices in case of contests 
of intellectual knowledge, or intellectual skill. 

Senator Pastore. Now, before you get to that, you will admit, 
Mr. Ford, that we are now getting into a very, very sensitive field 
or area. As I understand it, the product that is exhibited to the 
public and the use of it must be related to the purpose for which 
the broadcast was originally programed or initiated, am I correct 
in that ? 

Mr. Forp. That is correct. 

Senator Pastore. In other words, let us assume they are giving away 
a General Electric ice box or refrigerator. I under ‘stand if the mas- 
ter of ceremonies says to the winner, “This is a General Electric 
refrigerator, it is of this size, it has so many cubic feet, it can hold 
so much food, it would cost retail $400,” let’s say, that is perfectly 
legitimate, because he is merely impressing the “donee of the gift, 
the person who will receive the gift as to the value of that article 
that is being given away, but if he should overstep himself in his 
enthusiasm and say, “I have got one of these in my house, it works 
beautifully, everybody should have it in their kitchen,” he violates 
the law. He has to say it has been given to you for nothing. 

Do we have to have rules to give guidelines, because the person 
would be subjected to a thousand dollar fine for having just said that, 
isn’t that so? 

Mr. Forp. Yes, sir. 

Senator Pastore. I mean under this law, if he overstepped him- 
self in his enthusiasm and said, “I have one in my kitchen, it is a 
beautiful thing, and every housewife should have it,” that may be 
payola, is that correct? 

Therefore, for not revealing the fact that this is a free gift, you see, 
he would be subject to a fine of $1, 000. 

Now, what I am getting at in my question is this: Are we going 
to have a set of rules which will simplify and make this thing w work- 
able? In other words, in order to cure certain very evil practices, 
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I hope we don’t fall into a confusion where no one will know just 
what is what in order to either abide by the law or violate the law. 

Mr. Forp. The representatives of the industry, representatives of 
the See stan representatives of the bar association I believe, and of 
the National Association of Broadcasters, and broadcasters them- 
selves, cooperated with the committee staff of the House Committee on 
Interstate and Foreign Commerce. A great deal of care and study 
was given to this particular problem, and in the course of it there 
was drafted a series of propositions, questions and answers, in great 
detail as to just how this refrigerator situation would work, how 
all these various categories that are problem areas in the broadcast 
industry would wor k, and those were drafted, and they were sub- 
mitted by the staff to the committee and to the Commission, and 
there has been general agreement on how that should be done. 

Those questions and answers have been incorporated in the House 
report. 

Senator Pasrore. I realize that, that is where I got my example. I 
read the report, too. 

But the report is not a rule. You can draw up rules that would go 
beyond this report, and you would have every right to do so under the 
law. I mean the question I am asking at this point is does the 
Commission intend to implement this question and answer example 
that has been reported in the House report and make it basically a 
part of their rules as a guideline to broadcasters ? 

Mr. Forp. I would anticipate that we would substantially lift this 
out and put it in our rules, such as we do in political broadcasting. 

Senator Pastore. So that it would be understood by the trade pretty 
well as to how far they could go? 

Mr. Forp. There would be no reason or excuse for the trade not 
having complete and intimate knowledge of each one of these partic- 
ular requirements set forth in the legislative history, as a guideline to 
the Commission for the adoption of its rules, and that is precisely why 
it was done in this particular way. 

Senator Pasrore. Thank you for saying that, because I think it is 
quite important. 

Mr. Forp. The Commission is in full accord with the general 
objectives of section 509. The Commission has prepared and sent to 
the Bureau of the Budget proposed legislation that would provide 
criminal sanctions for deceptive broadcast practices with reference 
to tests or contests of intellectual skill or knowledge. 

While the Commission has regulatory authority with respect to 
interstate and foreign radio bro adcasting, the jurisdiction of the Com- 
mission over deceptive broadcast practices does not extend beyond its 
broadcast licensees and the Commission cannot reach networks directly 
or advertisers, producers, sponsors, and others who in one capacity or 
another are associated with the presentation of a radio or television 
program which may deceive the listening or viewing public. 

The Commission has issued a notice of proposed rulemaking (docket 
13390) to amend its rules to curb deceptive practices in quiz programs 
and other contests of intellectual skill or knowledge by imposing cer- 
tain requirements on its broadcast licensees with reference to such 
programs. 

The Commission feels that the proposed criminal statute will help 
to assure that every contest of intellectual skill or knowledge that is 
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broadcast will be, in fact, a bona fide contest. The existing statutory 
authority of the Commission in this area is ineffective in reaching 
beyond the broadcast licensee, who in many instances may be hundreds 
or even thousands of miles away from the origination of the program 
and may have no knowledge of the deceptive nature of the program 
or the means to acquire it. 

Thus, the Commission believes it desirable that the Congress enact 
section 9 as a criminal statute which would penalize those persons 
responsible in any way for the broadcast of a deceptive program of 
the type provided. The Commission is of the opinion that a criminal 
statute providing punishment by a fine or imprisonment, or both, 
would be a substantial and effective deterrent to future activities of 
this type. 

This language of section 9 should be helpful to the Commission. 

Thank you very much. 

Senator Pastore. Are you in agreement with the amendments that 
were made by the House with reference to the parts of this bill which 
were originally passed by the Senate, which has to do with this pre- 
grant and in toe matter that we have been talking about ? 

Mr. Forp. With respect to the pregrant procedure, yes, we are in 
agreement. 

Senator Pastorr. As passed by the House it is completely seesaw to 
you and to the Commission, is that correct ? 

Mr. Forp. That is correct. 

Senator Pasrore. I want to ask a question or two before I invite 
my colleagues to do so. 

You have said you would prefer to see passed a suspension pro- 
cedure, and a forfeiture procedure in addition to the revocation 
authority that you presently have ? 

Mr. Forp. And cease and desist, yes, sir. 

Senator Pasrorr. You will admit insofar as suspension and for- 
feiture are concerned the rules are a little different as to the application 
of suspension and forfeiture as against revocation ? 

In other words, let me clarify that. I do not want to confuse you. 

You are not asking for the right to suspend in addition to revoke 
under grounds where you can presently revoke. Your suspension 
gives you more latitude? 

Mr. Forp. When the show cause order is issued, it would either 
suspend, revoke, or cease and desist, one of the three remedies, but 
only one I would assume could be applied to a particular factual 
situation. 

Senator Pasrorre. Now, why wouldn’t it be sufficient to limit the 
suspension provisions of this new enactment to the grounds where 
you can presently revoke. There may be times when chances are you 
wouldn’t want to revoke a license, but you might want to suspend it 
for the same reasons that you could revoke it, and I mean confine it 
to that, and leave the rest of it to forfeiture. 

Mr. Forp. Well, they are the same at the present except for these 
two words that you touched on earlier, “negligent” and “intentional.” 

Senator Pastore. Well, that is a big difference, isn’t it ? 

Mr. Forp. Yes. In the amendment made on the floor the words 
“negligent and intentional” were put in in two sections of the bill. 
Other sections of the bill used “willful or repeated.” 
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Now, we have not up to this point had an opportunity to comment 
on that, and we don’t understand quite why the distinction was made. 

Senator Pasrore. All right, now, before we go any further, we 
have been requested to appear on the floor. It is an urgent request, 
and I think we will have to recess until such time as we can answer 
the roll. With the indulgence of the witnesses and the chairman, I 
think we will have to go on the floor. 

ee at 10:45 a.m., the subcommittee recessed until 10:58 
a.m. 

Senator Pastore. I am going to invite your attention to page 21 
of the bill, and let’s take it step by step. 

Section 312 has to do with revocation, am I correct? 

Mr. Forp. Yes, sir. 

Senator Pasrore. No. 1, for false statements knowingly made 
either in the application or in any statement of fact which may be 
required pursuant to section 308. 

That is in the present law, isn’t it ? 

Mr. Forp. Yes, sir; that is an identical statement to the present 
statute. 

Senator Pasrorr. What would be the purpose of having similar 
right to suspend? If a person made a false statement knowingly, 
which would be a basis to revoke, why would you want to suspend 
his license? Why wouldn’t you just revoke it? Why would you 
want to suspend it, too? A false statement is a false statement. 

Mr. Forp. That is true. 

Senator Pasrorr. You have a man that knowingly makes a false 
statement to you. Do you mean to tell me you will let him off by 
suspending for 10 days and let it go at that? 

Mr. Forp. There are some situations that while the statement is 
false, the falsity goes to something a great deal more severe. It may 
have been so careless, a deliberate falsehood, it may still be false, 
but there are degrees, it would seem to me, of culpability with re- 
pect to falseness. 

Senator Pasrorn. All right, now, let me ask you a further question, 
and I am merely trying to develop the record on this, and I hope you 
don’t think I am trying to harass you. You didn’t write this bill. 

The next question I ask is this: What do you seek to accomplish 
by suspending his license for 10 days? 

Mr. Forp. The only purpose that we could accomplish would be 
sanction. 

Senator Pastors. In other words, you want to punish him. 

Mr. Forp. That is the purpose of the suspension. 

Senator Pasrorr. Well, now, let’s assume that you have one area 
that has only one television station, or like in my State where we onl 
have two, and each of them, of course, are tied up either with NBC, 
CBS, or ABC. When you suspend the license for 10 days because of 
the statement he made falsely, but knowingly, and yet not too seriously, 
rather than revoke his license you are going to suspend it for 10 days, 
aren’t you actually punishing the public? Aren’t you depriving 
them of programs that ordinarily they would see, just to punish the 
licensee ¢ 


Why wouldn’t you be better off to reach into that licensee’s pocket- 
book and make him pay for the violation of the law? Why wouldn’t 
forfeiture be better? Wouldn’t you punish him better—after all, 
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if you suspend, the only thing you accomplish outside of penalizing 
the public as well is causing him to lose profits for 10 days, isn’t that 
so ? 

Mr. Forp. That is right. 

Senator Pasrorr. [ mean you hurt him in his pocket. Don’t you 
hurt him more directly if you impese a fine rather than suspend? 
What I am trying to get at, I am trying to analyze the need for this 
suspension in certain cases which has been objected to so strenuously 
by the industry. Iam trying to refine this at this point. 

Now, you are saying to me that yoa already have the right to 
revoke a license of a licensee who falsely makes a statement, and does 
it knowingly, which would be cause to revoke his license. 

Now, you want to go beyond that. You want to say, “Well, some- 
times it is not as serious as it looks, so rather than take his license 
away entirely we will shut him off the air for 10 days.” 

That is all right, if he is the only fellow looking at his program, 
but you may have thousands of people looking at the program, and 
you shut them off for 10 days. The only reason you shut the man 
off for 10 days is you are going to teach him a lesson by causing him 
to lose profits, am I right? ¢ 

Mr. Forp. I think that is right. 

Senator Pasrorn. Why can’t you teach him a lesson by letting him 
pay a fine? 

Mr. Forp. In the situation you stated, it would be far more 
appropriate. 

Senator Pasrorre. Well, all right, let’s go to the next one. You 
see, I have to geta bill out. Now, let’s take No. 2. 

Mr. Forp. I might say that the Commission would much perfer to 
have this bill without the suspension provision in it than it would not 
to have the bill at all. 

Senator Pastrorr. Oh, no, I don’t want to put it that way, I don’t 
want to put it that way, because that could be considered as diplomatic 
blackmail. I don’t want to put it that way at all. If I am going 
to knock out suspension, I am going to knack it out because in the 
public interest it shouldn’t be in there. I am not going to let it be 
said that you have to more or less cajole this committee on the ques- 
tion of suspension only because you had stood a chance of losing this 
bill. Y ou are not going to lose the bill as far as I am concerned. but 
it is going to be refined in the public interest, and by the time we get 
through with it on this committee it is going to do justice to all con- 
cerned, and I am not trying to reprimand you in any way, Mr. Ford, 
don’t misunderstand me, but we are not going to be bought off, either. 

In other words, you are saying to me now it would be more desir: able 
to eliminate the suspension ‘there and leave it to a fine. 

Mr. Forp. The position of the Commission has been that we recom- 
mended the authority to suspend, and we supported the suspension 
provision before the committee at the House. It seems to me that 
under the circumstances which you just described with respect to 
section 1 that forfeiture would accomplish the same result. 

Senator Pasrore. The same result. 

Mr. Forp. That was what gave rise to my statement. 

Senator Pastore. All right, sir. And if you don’t want to commit 
your Commission, I have the implicit confidence in you as Chairman, 
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just state your own personal point of view. That will do the junior 
Senator from Rhode Island. 

No. 2, because of conditions coming to the attention of the Com- 
mission which would warrant it in refusing to grant a license or per- 
mit on the original application. 

Would you accept the same logic that you and I have expressed 
with reference to 1 as you would to 2 24 

Mr. Forp. Well, I think it follows, reasonably. 

Senator Pasrore. I am just trying to get this record 

Mr. Forp. Yes; I think I would. 

Senator Pasrore. All right, now let’s go to 3. 

For willful or repeated failure to operate substantially as set forth 
in the license. 

Now, here you have willful or repeated failure. 

Mr. Forp. That language is identical with the statute as it exists 
now. 

Senator Pastore. Now, would you accept the same logic that has 
been expressed here with reference to 1 and ‘ 2, with reference to 
suspension and forfeiture? In other words, what I am getting at, 
wouldn’t forfeiture give you about the same method of repr imanding 
a licensee as it would to suspend his license ? 

Mr. Forp. I think the logic is exactly the same in items 1, 2, and 3. 

Senator Pasrore. All right, now let’s go to 4. For willful or 
repeated violation of, or willful or sebuman failure to observe any 
provision of this act or any rule or regulation of the Commission 
authorized by this act or by a treaty ratified by the United States. 

You would say the same thing there, wouldn’t you ? 

Mr. Forp. That is right. 

Senator Pastore. No.5. For violation of or failure to observe any 
cease-and-desist order issued by the Commission under this section. 

Now, would you want to write “final” in there, too, or leave it the 
way itis? Do you want to leave it the way it is? 

Mr. Forp. I think “final”, in order to make it consistent, should be 
in this section. 

Senator Pastore. In other words, we will put “final” in between 
“any” and “cease”. 

Mr. Forp. That is right, sir. 

Senator Pastore. If any one failed to observe a final cease-and- 
desist order, w hich means that it would be beyond appeal, wouldn’t it, 
at that point ? 

Mr. Forp. That is correct. 

Senator Pasrore. Don’t you think they ought to have the license 
revoked? Why fool around with suspension or fine? Anyone that 
stands up against the U.S. Government and says “I don’t care, even 
though I don’t have the right to appeal, I am just going to persist 
in what I am doing, even though I know you have an order telling 
me not to do it”—do you mean you are going to fool around with 
suspension or forfeiture, you are going to take his license away, 
aren’t you? 

Mr. Forp. I would think so. 

Senator Pastore. If you don’t, you are going to hear from us. That 
is what it ought to be, a revocation at that point. Don’t you feel if 
we confined it alone to that and throw in the added sanction of a fine 
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that would more or less suit the purposes of the other four sections 
that we have talked about ? 

Mr. Forp. I think we could accomplish substantially the same thing 
with the forfeiture provision and the revocation provision, and cease 
and desist as we could accomplish with the additional sanction 
authority. 

Senator Pasrore. Thank you very much, we are making progress. 

No. 6. For violations of sections 1304, 1343, or 1464 of title 18 of 
the United States Code. 

You have already explained what each of these sections covers, 
obscenity, lottery, and a few other matters. 

Now, in a case like that, would you accept the same logic with 
reference to suspension—if it was bad enough, it should be revoked ? 
If it wasn’t that bad that you felt the person ought to pay a fine, 
wouldn’t that cover it rather than put him off the air and let the 
public suffer? 

Mr. Forp. I think the three sanctions we have been talking about 
would form a sufficient basis to remedial action against these things. 

Senator Pastore. This section 6 is not in the law at the present time, 
is it? 

Mr. Forp. No, sir, it is not. 

Senator Pastore. Now, let’s get to (b). 

Where any person (1) has failed to operate substantially as set forth in a 
license, (2) has violated or failed to observe any of the provisions of this act, or 
sections 1304, 1343, or 1464 of title 18 of the United States Code, or (3) has 
violated or failed to observe any rule or regulation of the Commission author- 
ized by this act or by a treaty ratified by the United States, the Commission 
may order such person to cease and desist from such action. 

That is very desirable, isn’t it? 

Mr. Forp. Yes, sir. 

Senator Pastore (reading) : 


(c) The Commission may suspend any station license for a period of not 
more than 10 consecutive days— 


(1) for false statements knowingly made either in the application or in 
any statement of fact which may be required pursuant to section 308. 

We have already covered that. 

Mr. Forp. Yes, sir. 

Senator Pastore (reading) : 

(2) because of conditions coming to the attention of the Commission 
which would warrant it in refusing to grant a license on an original 
application. 

We have already covered that. 

Mr. Forp. That is right. 

Senator Pasrore (reading) : 

For negligent or intentional failure to operate substantially as set forth in the 
license. 

Now, this is going to cause us a little trouble. We are getting away 
from willful and repeated. 

Mr. Forp. This was the amendment that was made on the floor of 
the House in this section, and in one additional section which is dif- 
ferent language than that presently employed in the act, and in the 
previous section. 

Senator Pasrorr. Well, now, you as a former counsel of the Com- 
mission, and now presently its very distinguished Chairman, and in 
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my humble opinion one of the most conversant in this field today in the 
United States of America, and I say that with due consideration, can 
you give me an example of what would be a negligent failure to 
operate? Can you state one example of what might be meant by that? 

Mr. Forp. Well, I would be compelled to rely on the law of negli- 
gence. As you know, there are encyclopedias on it. 

Senator Pastore. I am not talking shen interpretation of the law, 
now, I am talking about a practical thing. What in your humble 
opinion would be an act of negligence on the part of a licensee which 
would subject him to this suspension order, and at the same time 
that act is not quite willful and is not repeated. 

I am trying to get what these people had in mind when they wrote 
this in here. After all, if the Congress can’t explain what it means, 
how can you get anybody else to? 

Mr. Forp. With respect to this specific section, I think you have 
to consider what is contained in the license, and the things that are 
usually contained in the license are the technical specifications, and 
here, for instance, if a man repeatedly and negligently failed to 
obtain a particular tube 

Senator Pastore. It doesn’t say “repeatedly.” 

Mr. Forp. If he has one tube in his transmitter house, and it is an 
old tube, and he knows it, it is called to his attention, and he just 
doesn’t pay attention to it, that would be a negligent act. 

Senator Pastore. It is intentional if he knows it. It could be he 
didn’t know it, but it is an act of negligence. That is what I am 
getting at. Itisatort, notacrime. A person can be negligent with- 
out any state of mind to do so; without meaning to hurt anybody, yet 
hurt them. 

Mr. Forp. His failure to insure himself that he had an extra tube 
in his transmitter house would be negligence. 

Senator Pastore. Do you think he should be suspended for that? 

Mr. Forp. I would, as I stated before, would prefer to see this 
conform to the different sections of the act, so we wouldn’t have 
different language to interpret. 

Senator Pastore. If you want something a little more—well, a 
little broader than “willfull”—— 

Mr. Forp. “Willful or repeated,” I would prefer in a section of this 
kind, because then the language is the same. 

The way it is constructed is the show cause order, we can suspend, 
cease and desist, or we can revoke, all in the same set of facts, and the 
applicant wouldn’t know, or the licensee wouldn’t know until the 
proceeding was over what the sanction was going to be. 

Now, if you have got two sets of standards, one negligent and 
intentional, and the other willful and repeated, and you have a choice 
of remedies, it would seem to me that it would be much better to 
conform the language so that the intention of the Congress would 
be clear. 

Senator Pastore. Would you say the same thing with reference 
to forfeitures? Would you make the standard the same? 

Let me be specific about it. In view of the questioning that we 
have already made as to subsections 1, 2, 3, 4, 5, and 6 that we have 
talked about, where you have the power to revoke, the question is 
where you wouldn’t want to revoke it, yet you would want some 
other instrumentality of punishment, that the forfeiture would more 
or less cover the bill, as you and I have already talked about it. 
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Let’s assume the committee were of the mind to delete the sus- 
pension aspects, and leave you to revocation, and where you didn’t 
want to go that far to a fine of $1,000 for violation per day. 

Now, let’s assume the committee were of that mind. Would you 
still feel that the words should be “willful and repeated”, and not 

“negligent and intentional”, or would you want something a little 
broader than “willful and repeated” ? 

Mr. Forp. I would say “willful and repeated” should be the 
standard. 

Senator Pasrore. Throughout? 

Mr. Forp. “Willful or repeated”, whether revocation 

Senator Pasrore. It is not “and”, it is “or”. I want to correct the 
record. 

In other words, you are afraid—you are not afraid, but you feel 
“willful and international violation” might compel us to set up an 
entirely new body of law within this field, and we have already had 
an interpretation as to what is menat by “willful or repeated”, and 
no matter what the sanction is, as you appear before me now you 
feel the standard ought to be the same? 

Mr. Forp. That is correct. 

Senator Pastore. Is any other member of the Commission in this 
room ¢ 

Mr. Forp. Mr. Lee was here just a few moments ago. 

Senator Pasrore. Has this been discussed by the Commission? 

Mr. Forp. No, sir. 

Senator Pastore. Could you bring the matter up, Mr. Ford, and 
give us a letter on it as to how they feel about it, so if, the question 
does arise on the floor. I know how you feel, and I repeat again 
I have the higest respect for your opinion. 

Mr. Forp. I think I can state pretty confidently that the Commis- 
sion will agree to that position, but I will check it with the members 
of the Commission. 

Senator Pasrore. In other words, what we are saying here, before 
you subject a licensee to a fine or revocation, the act that he commits 
has got to be willful, or he has got to keep repeating it, or he has got 
to refuse to abide by a cease and desist order, and that is the criterion 
that is now in the law. While we are branching out the applications 
of the reprimand, we are leaving the standard by which it can be 
applied the same. 

Mr. Forp. That is correct, as I understand it. 

Senator Pasrore. Are there any questions of my colleague from 
New Jersey? I have finished on this section. 

Mr. Forp. Well, there is one additional sanction that the Commis- 
sion has at renewal time. Now, there we have to make a finding of 
public interest, convenience, and necessity, which standard is not the 
same as the willful and repeated, because here we are dealing with 
specific items, and there the broad general operation of the station 
itself, so that I would like to qualify my categorical answer to that 
extent. 

Senator Pastore. But that has to do, as I understand it, with the 
renewal. 

Mr. Forp. That is right, sir, only. 

Senator Casz. I would prefer that you go ahead. 
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. rT ye ae ar ae 
Senator Pastore. All right. Now, let’s turn to forfeitures. sy 
the time we get through with this maybe the broac lcasters won't 
want to testify. As a matter of fact, they will have very little to 


complain about. 

Now, the for feiture provision you consider to be very desirable, 
is that correct ? 

Mr. Forp. Yes, sir. We urge it. 

Senator Pasrorr. The junior Senator from Rhode Island feels the 
same, so everyone will be put on notice. I think there ought to be 
a forfeiture section in the law. I have my doubts about the suspen- 
sion provisions, but I feel that there are instances where revocation 
might be a little to stern, that the public might be—that we may 
cause the public to pay part of the punishment if we took that drastic 
action, and that we can eliminate some of these practices by the 
imposition of a fine, and my opinion at the moment is that a for feiture 
provision should be in the law, but I think it ought to be somewhat 
refined from the way it is written now, from the objections that have 
been raised. 

Now, I would like your comments on this forfeiture provision with 
relation to what you think we should do to refine this paragraph to 
overcome e thi is complaint that has been made in which you have con- 
curred as to the legal right of the Commission to go back for a period 
of 3 years, if it wants to, and impose a fine of $1, 000 a day for each 
day in 8 years, if it was capricious enough to do so. 

What would be your suggestion to remedy this? 

Mr. Forp. These objections we were unaware of before the comments 
were prepared for presentation to the committee this morning, and 
approved by the Commission, but we have studied the matter in the 
last few days, and our belief, subject to confirmation with the other 
members of the Commission, as in connection with this previous mat- 
ter, is that a provision could very well be added so no liability would 
attach after the lapse of 90 days from the date of violation, unless 
within such time a notice of apparent liability was given. 

Senator Pastore. I see, and you would proceed according to the 
administrative criteria that we have adopted with reference to non- 


communication, nonbroadcasting facilities, like telephones on boats, 
and what have you? 


Mr. Foro. That is correct. 

Senator Pastore. In other words, you declare the violation, you 
impose the fine, and then the next step is on the part of the licensee. 

Mr. Forp. That is correct. 

Senator Pastore. Well, I would hope, then, that your staff will 
cooperate with members of our staff, and we will ask the cooperation 
on the part of the industry to see if we can’t draw up some guide 
rules that would effectively carry out the idea that you have just 
expressed. 

Mr. Forp. I would see no reason why that couldn’t be done. 

Senator Pastore. Have you any further comment on any other part 
of this legislation ? e 

There is one further question. I noticed this as I was reading it 
this morning, and Mr. Zapples has now brought it to my attention. 


At first I thought the word was a little superfitious, but I don’t think 
it is now. 
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On line 10, page 25, you say “operate the station substantially as set 
forth.” 

In other words, if there was a little, slight deviation, you wouldn't 
consider that a violation. 

Mr. Forp. That is right, because as I pointed out awhile ago when 
you are talking about what is contained in the license, you are talkin 
about technical things. Now, if a man’s transmitter wanders oft 
frequency a little bit, and then it is corrected, it is a substantial 
compliance with his license, certainly, or supposing his tower was 
built maybe just 20 feet from where the coordinates in the license 
specified, some minor variation of that kind. 

Senator Pastore. But I ask you, and I try to reach your chief coun- 
sel in asking you this question, is this a word of art in this act, or are 
you going to run into what is meant by substantial, by interpretation ? 
What you think is substantial someone else might not think is sub- 
stantial. Is this a word of art? 

Mr. Forp. I think it has been before in the act. I don’t regard it 
as a word of art, having a particular connotation. It seems to me to 
have its ordinary, regular meaning, and it has been in the statute, in 
section 312(a) (3) for a number of years. 

Senator Pastore. Why don’t you take the word out, and then if 
there is substantial but not total, you are at liberty not to impose the 
fine. There is nothing that says you have got to impose the fine, but if 
you are going to leave yourself in a position of controversy here, 
because the question will go before the courts, “Well, I was in violation, 
but I was in substantial compliance,’ Why don’t you make it com- 
plete compliance under his license, and then of course if there is a 
substantial compliance, and only a slight violation, that is the latitude 
to mitigate. 

What is wrong with that? 

Mr. Forp. We would have no objection to the deletion of the word. 

Senator Pasrore. I don’t want to leave words in here which will 
open the door to further controversy. That 1s my objection to the 
words “negligent and intentional.” 

Now, I think, myself, after all, a man applies for a license. Why 
shouldn’t he strictly operate his station in full compliance, and then 
of course if there is a slight compliance, and it comes to your 
attention, you don’t have to fine him. You don’t have to revoke his 
license. You just tell him to stop it. 

Mr. Forp. We would have no objection to that. 

Senator Pastore. Don’t you think it would be better to delete the 
word ? 

Mr. Forp. We would agree. 

Senator Pasrorn. It might be well to take a thing like this to con- 
ference and get the point of view of the other side. I have no strong 
feeling on it, but I don’t think it is the similar case of “No smoking, 
positively.” That isn’t the thing here. Here you are saying sub- 
stantial compliance. 

Mr. Forp. The reason it is in there now is because it has always 
been there. 

Senator Pastore. I think there there has got to be strict compliance 
on the part of the licensee, and if it is quite substantial, then you can 
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decide as to whether you will impose a fine or just give him a verbal 
reprimand and say, “Don’t do it again.” 

All right, thank you. 

Are there any questions, now ? 

Senator Case. Mr. Chairman, I am sure that I understand precisely 
what you have in mind in your suggestion, which is in general a 
suggestion that we eliminate the suspension procedure. 

Senator Pastore. Yes. 

Senator Casr. Is that correct, Mr. Chairman, that you have in mind 
the possibility of eliminating the pees of suspension from the act, 
and relying either on forfeiture of money, which is in effect a fine, or 
revocation of the license ? 

Senator Pastore. That is my personal feeling. In view of what has 
transpired here, I think we can accomplish the same purpose as Mr. 
Ford has already agreed, and these questions have all been raised by 
the members of this committee, and there has been quite a furor over 
this on the part of the licensees, including some in my own State, and 
one will testify here today, and I think their position is well taken. 

As I view this, a suspension of 10 days in many instances is going to 
hurt the kiddies who want to look at “Howdy-Doody” a lot more than 
the fellow who loses the license for 10 days. He might take a trip to 
Bermuda for 10 days, but the little boy doesn’t see “Hlowdy-Doody.” 

Senator Case. I might tentatively say your thought has a good 
deal of merit, but assuming it were adopted, it would make much more 
important the provisions in relation to forfeiture, because this would 
be in effect the main reliance where you felt conditions justified less 
than the drastic revocation procedure. 

Senator Pastore. As I understand it, the Commission feels that 
revocation sometimes might be too drastic to invoke, and they would 
like some other medium where they could bring about punishment of 
the licensee so there would not be a reoccurrence of the offense, and 
would want to reach them either through the medium of suspension, 
less severe than revocation, or through forfeiture. 

We have discussed the matter here, and I think with the chairman 
we have reached personal accord here that chances are forfeiture would 
cover the bill. 

Am I right, Mr. Ford? 

Mr. Forp. That is correct. 

Senator Casr. Assuming that that were done, may I ask whether it 
is your understanding that the bill as drafted would provide for the 
application of the Administrative Procedure Act provisions to a for- 
feiture; that is, would you have to go through that procedure before 
imposing a forfeiture, or would it be subject to appeal, and would 
the general rules now set down in the Administrative Procedure Act 
apply to a forfeiture procedure? 

Mr. Forp. I don’t believe it would. I think section 504 of the act 
prescribes the procedure for the imposition of forfeiture. In other 
words, if the fact comes to the attention of the Commission which 
would seem to impose or te make the licensee liable to a for” »iture, 
then the forfeiture would be assessed. Then the licensee cou}d come 
in with his application for mitigation, and then if it were mitigated, 
and completely wiped out, of course he would be free. 
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If it were reduced, or remained the same, then he would be required 
to pay it within 30 days. 

If he didn’t pay it, we would have to turn it over to the U.S. At- 
torney. There would be a trial de novo in the U.S. district court as 
to whether or not the forfeiture—the collection of the forfeiture. 

Senator Case. Would that be purely a mechanical proceeding, or 
would the court be permitted or obliged to go into the thing on 
the merits? 

Mr. Forp. There would be a jury trial on the merits. 

Senator Case. So that, in effect, the licensee would have a day in 
court on the substance of the issues with a chance to present the 
whole thing and have the judgment of the court, if it disagreed with 
the judgment of the Commission substituted for that? 

Mr. Forp. That is correct. 

Senator Pastore. There is no question about that, now. 

I direct this to the chief counsel. There is no question at all but 
that when this matter is brought by the Attorney General, they can 
go into the same elements that constituted the violation complained 
about? It isn’t a question of debtor and creditor ? 

Mr. Prncocxk. This is true, Senator, in any case where the Commis- 
sion has asked the Justice Department 

Senator Pasrorn. The vote bell just rang. Iam sorry, we have got 
to leave, but we will be right back. 

Mr. Princock. It is so; that has been the way the cases have been 
handled. 

Senator Pastore. I beg your indulgence again. 

(Whereupon, at 11:30 a.m., the subcommittee recessed until 11:50 
a.m. ) 

Senator Pastore. I understand that there is some doubt, now, with 
reference to whether or not a trial initiated by the Department of 
Justice would be a trial that would be de novo in character, is that 
correct ? 

Mr. Prncock. Senator, our experience with these trials has been 
that in each instance it has been a trial de novo; I believe there may 
be some question as to the necessity of such a trial, and whether the 
court may have some discretion as to whether such a trial is necessary, 
so I would prefer from our point of view to reserve final judgment 
until I have an opportunity to check it out a little further. 

Senator Pastore. And do you feel that we could insert some lan- 
guage that at least would give the licensee recourse to go to the 
courts if he thought he were aggrieved? I don’t care on what scope, 
but I would hope it wouldn’t be a situation of merely collecting the 
fine as a debtor-creditor situation, as I said before. Even when a tax 
is imposed and the tax is not paid, if you go to the court, of course 
the court doesn’t determine whether or not you should pay the tax 
or not, it is a contract case, and I am wondering here if this is a case 
that will revive the issues that were before the Commission for the 
violation, or whether or not it is merely a question of collecting the 
fine, and the court won’t go beyond. 

I think we should determine that. Otherwise you might be com- 
pelled to put this under the Administrative Procedure Act. 
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Mr. Forp. We would be glad to examine the point of law involved. 
In the event there is any question about it, I am certain that language 
ean be devised which will make it certain. 

Senator Pasrorr. But as the Commission now stands, it feels 
strongly that the licensee should have recourse to the courts. 

Mr. Forp. That is our understanding of what is the situation today. 
If that is incorrect, we are perfectly willing to see that the language 
is made specific. 

Senator Pasrorr. Okay, that makes that clear. 

i have no further questions to ask. I have asked all I want to 
ask, but if Mr. Ford will remain here for a short while until some 
of the other members of the committee, particularly some of the 
minority members are afforded an opportunity to come back from 
the floor to ask any questions before you are released, is that all right 
with you, Mr. Ford? 

Mr. Forp. Yes. 

Senator Pasrorr. I will guarantee I won’t keep you here beyond 
12:15. 

Mr. Forp. Thank you very much. 

Senator Pasrore. Mr. Sinclair of Providence, R.I. 

Mr. Sinclair, it is a pleasure to have you here. 

Mr. Srncuatr. Thank you, sir. 

Senator Pastore. And you have brought some of these matters 
to my attention since the bill was acted upon in the House, and with 
some of the points I have raised already, I hope you will develop 
them in your statement before the committee tod: ay. 

Just a moment please. I am all through with Mr. Ford and his 
staff, unless you had some questions. 

Senator Casr. I have just one, Mr. Chairman, and it really isn’t 
necessary to disturb your location, or anything like that. 

I wonder if, as experts, } you, your staff and ‘counsel, might look over 
the bill with a view to the possibility that the suggestion that the 
Senator from Rhode Island, our chairman, has made is adopted as 
a matter of policy, and see whether assuming that forfeiture in addi- 
tion to revocation were to be the only penalties or enforcement machin- 
ery left in the bill the provisions in the bill now with respect to 
forfeiture or revocation ought to be amended, just as a technical 
matter. 

Mr. Forp. A few moments ago—— 

Senator Pastore. I might say, Mr. Case, a question arose as to 
whether or not the proceedings would be de novo, and they are; and 
they are of the mind that the licensee should be given recourse to the 
courts if he thought he were aggrieved, and on the basic issues in- 
volved, and they are going to study this and look up the precedents, 
and if there is any doubt about it, we will write it into the bill. 

Senator Casz. Thank you very much. 

Mr. Chairman, I apologize to you and to your constituent, the wit- 
ness now before us, but I have a couple of constituents in my office at 

12 whom I have to see. 
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Senator Pasrore. I think I can handle Rhode Island by myself. 
(The following was submitted for the record :) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., July 29, 1960. 
Hon. JoHN QO. PASTORE, 
Chairman, Communications Subcommittee, 
Interstate and Foreign Commerce Committee, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR PASTORE: The attached, addressed to Senator Magnuson, chair- 
man of the full committee, will be the subject of hearings scheduled for Au- 
gust 10. I, therefore, am enclosing copies for you and the other members of the 
committee. 

I shall leave it entirely up to you whether to make my statement a part of 
the record. In any event, I thought you should have my views on this matter 
Since I sincerely believe that the free record practice should be eliminated. 

With best wishes, I am, 

Sincerely yours, 
RoBeErT T. BARTLEY, Commissioner. 


JULY 29, 1960. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR MAGNUSON: The Subcommittee on Communications of the Sen- 
ate Committee on Interstate and Foreign Commerce has scheduled hearings, 
beginning August 10, 1960, on S. 1898, Communications Act Amendments, 1960. 

I give my overall endorsements to these proposed provisions in view of the 
beneficial effects they would be expected to have generally on the broadcasting 
industry and its service to the public. In specific areas, however, I believe 
that additional consideration should be given to certain matters set forth in 
my attached statement. I respectfully request that, if you deem appropriate, 
my comments be made a part of the record of the committee. 

In support of the statement, there is attached also a memorandum by my 
legal assistant, Mr. Philip S. Cross, which may be of interest to the members 
of the committee. 

Copies of the statement and memorandum are enclosed for members of the 
committee. 

Sincerely yours, 
Ropert T. BARTLEY, Commissioner. 





STATEMENT OF COMMISSIONER ROBERT T. BARTLEY ON S. 1898 


Senate bill S. 1898 proposes, among other things, certain amendments to section 
317 of the Communications Act of 1934. In pertinent part, this section pres- 
ently requires an announcement identifying the supplier of any broadcast 
matter for which the station has received valuable consideration. 

The Federal Communications Commission released on March 16, 1960, a 
public notice (FCC 60-239) in which section 317 was construed as requiring 
such an announcement with respect to the broadcasting of phonograph records 
supplied without cost to the station. It is to be noted that in this use of the 
records the record company receives “exposure” of its records and the station 
receives program material. The record company parts with the price of its 
record, and the station parts with air time which it sells. 

The Commission’s interpretation of section 317 was made in light of dis- 
closures with respect to widespread payola practices in the broadeast and record 
industries. These payola practices are of serious concern. For example, a 
diskjockey formerly employed. by a Boston radio station testified in hearings 
before the Subcommittee on Legislative Oversight of the House Committee on 
Interstate and Foreign Commerce (transcript, “Report of Proceedings,” vol. 1, 
February 1960, pp. 49-54), that the station sent him to New York City to use his 
reputation and influence with recerd companies in securing ten to fifteen 
thousand dollars’ worth of free records to build a record library for the station. 
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He testified further that he and another employee of the station did secure 
records for the station in this manner. This and other instances, hereinafter 
referenced, point up the scope and depth of payola practices. 

There was, as to be expected, opposition to the Commission’s interpretation 
of section 317 with respect to the announcement of free records. S. 1898 now 
proposes to amend section 317 so that stations may broadcast free records 
without announcing the identity of the supplier unless consideration is re- 
ceived for an identification of the record which is not “reasonably related” to 
its use on the broadcast. 

In the House committee report accompanying §8. 1898, it is stated (p. 19) 
that the proposed amendment to section 317 and the collateral disclosure pro- 
visions are aimed at preventing recurrences of the “extreme” types of payola 
and “avoiding some of the hardships which have resulted from the Commission’s 
interpretation of the present language of section 317.” 

While this compromise may receive, initially, favorable reaction from the 
record and broadcast industries, serious questions obtain as to whether it 
will benefit them in the long run, whether it will eliminate the basic causes of 
payola and whether the public interest will be served. 

Payola practices are serious, indeed, not only because of the morality involved 
but also because of the practical ramifications on the public interest. Com- 
promise is not the answer when the integrity of the broadcasting and record 
industries and their service to the public are involved. Payola is not a tongue- 
in-cheek matter, and its scope is alarming. 

The Washington Post and Times Herald newspaper reported on November 16, 
1959, that “Estimates of the extent of payola run as high as $6 million a year.” 
Broadeasting magazine on May 9, 1960, quoted Representative Oren Harris, 
Democrat of Arkansas, as saying that “Payments totaling $263,444 during 
1958-59 were made by 1,300 record distributors in 23 cities throughout the 
United States to TV and radio diskjockeys, station librarians, program directors, 
and other station personnel.” Variety, a trade paper, on June 8, 1960, reported 
that a full-scale investigation of payola in Philadelphia was launched by 
District Attorney Victor Blanc, who said he has evidence to show that more 
than $300,000 was paid locally to promote records. The Washington Evening 
Star newspaper reported on November 7, 1959, that Burton Lane, president of 
the American Guild of Authors & Composers, had entered a letter and memo- 
randum in the record of the House Legislative Oversight Committee charging 
that “* * * commercial bribery has become a prime factor in determining what 
music is played on many broadcast programs and what musical records the 
public is surreptitiously induced to buy.” Mr. Lane went on to criticize the 
FTC and the FCC for not abating the bribery. 

Not only is the scope of payvola alarming, but so is its depth. The many 
facets of the record-promotion business are so intertwined in broadcasting that 
the latter appears dangerously close to becoming little more than a promotional 
adjunct of the record and music business. 

The House Subcommittee on Legislative Oversight has released a study 
entitled “Song Plugging and the Airwaves,” in which it is stated that “Song- 
writers, publishers, record manufacturers, distributors, and retailers, recording 
artists, and their agents all curry favor with the broadcasters without whom 
their creative efforts would be a waste of time” and that the “broadcasters, like it 
or not, have definitely been put in the position of functioning as an essential 
promotional arm of the record industry.” The same subcommittee has released 
also a statement by Paul Ackerman, musie editor, the Billboard, in which he says 
that “exposure is necessary to popularize a song or record”; that “competition 
for exposure is extreme’; and that broadcast stations’ use of free records from 
the suppliers is a “marriage, with the record industry gaining a tremendous 
promotional medium and the broadcasters finding the answer to their [economic] 
problems.” 

This marriage, based on free records and their exposure, has serious ramifi- 
cations on the public interest. Too frequently, the selection of music which the 
public hears is based, not on the considered judgment of the station management 
as to what the public might want, but on what records the station has available 
through handouts from record companies. 

Moreover, conflict of interest in the selection of music arises from the fact 
that station licensees also own or have financial interests in music publishing 
companies and/or record manufacturing, distributing, and sales firms. “Song 
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Plugging and the Airwaves” reports that the National Broadcasting Co., the 
Columbia Broadcasting System, American Broadeasting-Paramount Theatres, 
Inc., RKO-Teleradio Pictures, Inc., all of which are licensees of broadcast stations, 
have interests in such music publishing or record producing firms through 
subsidiary companies or interlinking stock interests. “Song Plugging and the 
Airwaves” concludes that “because of the insurmountable conflict-of-interest 
situations, there is considerable reason to believe that much of the music the 
public hears is played not because of broat'casters’ judgment as to its quality 
but because of its marketability or because the broadcaster will profit financially 
from its use.” Also, this situation tends to effect more concentration in the 
hands of few broadeasters. 

In face of the foregoing public interest problems resulting from broadcast 
stations’ use of free records, it is my opinion that the Communications Act of 
1934 should be amended to preclude their use. 

This should not be a “hardship” on any broadcast station. The cost of buying 
program material with which to serve the public should be borne by the station 
the same as any other cost of operation, i.e., personnel, electric power, news 
service, telephone lines, office supplies, etc. The licensee must meet the statutory 
requirement that he be legally, technically, financially, and otherwise qualified 
to operate his station before he can be granted a renewal of license. A licensee 
should not complain that he does not have sufficient money to buy records to 
serve the public interest. If a record is worth playing, it is worth paying for. 

Sroadcasting magazine reported in its March 28, 1960, issue that NBC and 
CBS directed their respective owned stations to buy all the records which are 
used henceforth. The April 4, 1960, issue of the magazine reported that Station 
WGN, Chicago, and “most stations in Los Angeles” are buying all their 
records.’ I believe that the buying of records is a mature and commendable 
approach to setting in order the house of the broadcast industry. 

A station which gives “exposure” to inferior records furnished without cost 
gains an unfair competitive advantage over a station which maintains, at a 
cost, its integrity and objectivity in selecting music which it broadcasts. 

Free records are not distributed equitably to all stations but are concentrated 
on the higher powered stations and those in the more populous areas. Thus, 
smaller stations are at a competitive disadvantage. 

Because of the extra “exposure” they can give to records, group stations are 
favored by record promoters over a single station operation. Thus, the com- 
petitive advantage of group stations is compounded. 

I think the public is entitled to look upon a broadcast licensee as a person 
of responsibility in the selection of music played—not as a mere conduit of 
exploitation. 

I wish enough responsible licensees would proudly announce, “The musical 
records and transcriptions used on this program were selected and paid for by 
your honest music station.” 

I respectfully urge that section 317 of the Communications Act of 1934 be 
retained and that the act be amended to provide against the use of free records 
by broadcast stations. 





JuLY 25, 1960. 


COMMISSIONER Rosert T. Bartley: Attached is the report which you requested 
on amendments to section 317 of the act as proposed in 8. 1898. 
Respectfully submitted. 
Pure §. Cross. 
BACKGROUND 


Senate bill 1898 proposed to amend the Communications Act of 19384 “with 
respect to the procedure in obtaining a license for rehearings under such act” 
(secs. 309, 319, 405). The bill was referred to the House Committee on Inter- 
state and Foreign Commerce, which struck all the text of the Senate bill and 
inserted a substitute “Communications Act Amendments, 1960,” based sub- 
stantially on H.R. 11341, introduced by Representative Harris and proposed for 
the purpose “of carrying out recommendations made by the Special Subcom- 
mittee on Legislative Oversight * * * on the basis of hearings held by it, pursu- 
ant to House Resolution 56, 86th Congress.” Under the substitute provisions, 





1Many of the more enlightened broadcast stations have always had a policy of not 
playing free records. More and more stations have joined their ranks since the House 
passed the proposed revisions of sec. 317. 
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§. 1898 proposed amendments to the following sections of the Communications 
Act: 
307 (Short-term grants) 
309 (Action upon applications ; form of and conditions attached to licenses) 
311 (Special requirements with respect to certain applications in the 
broadcasting service) 
312 (Administrative sanctions) 
317 (Announcement with respect to certain matter broadcast) 
503 (Forfeiture provisions relating to broadcast licenses) 
508 (Added) (Disclosure of certain payments) 
509 (Added) (Prohibited practices in case of contests of intellectual 
knowledge, intellectual skill, or chance). 

S. 1898 passed the House with certain amendments on the House floor. It 

involves the following general categories: 
1. To provide a pregrant procedure in case of certain applications; 
2. To impose limitations on payoffs between applicants ; 
3. To grant authority to suspend station licenses ; 
4. To require disclosure of payments made for the broadcasting of certain 
matter ; 
5. To grant authority to impose forfeitures in the broadcast service; and 
6. To prohibit deceptive practices in contests of intellectual knowledge 
and skill, or chance. 

The proposed amendments of section 317 of the act, and the collateral “dis- 
closure” provisions (508, 509), were prompted by the revelation of wide-scale 
“payola”’ practices in the broadcasting and record industries, brought to light by 
evidence before the Legislative Oversight Committee in its hearings during 
January-May period 1960, and by press reports on specific instances of ‘“‘payola’’. 

It is stated in the House committee report accompanying S. 1898 that “testi- 
mony before the subcommittee Legislative Oversight showed that the owner of 
the Hess Bros. Department Store of Allentown, Pa., paid $10,000 in cash to get 
an employee of the store on the ‘$64,000 Question’ as a contestant (transcript, 
pp. 696-704, Nov. 4). The purpose of paying the $10,000 was to obtain publicity 
for the store. 

“It was further testifed that numerous payments had been made to obtain 
mention of the store or its products on radio and television shows not sponsored 
by the store (transcript pp. 741-752, Nov. 4; transcript, pp. 863-880, Nov. 5). No 
public announcement was made by anyone that the employee’s appearance on the 
‘$64,000 Question’ was a result of a payment of money to an employee engaged in 
the programing of the show.” 

It is stated further that the committee’s hearings on “payola”’ involved 57 
witnesses including “diskjockeys and other programing personnel, network and 
license executive personnel, phonograph record manufacturers and distributors, 
independent data processors, trade paper representatives, songwriters and 
publishers, and members of the subcommittee staff” ; and that “testimony appears 
to indicate that the selection of much of the music heard on the air may have 
been influenced by payments of money, gifts, etc., to programing personnel.” 


FREE-RECORD PAYOLA 


Indicative that this may be an understatement are the following press reports: 
Washinaton Evening Star, November 7, 1959 


“Before recessing the hearings, Mr. Harris inserted in the record a letter 
and memorandum charging commercial bribery in promotion of music. Both 
came from Burton Lane, president of the American Guild of Authors and 
composers. 

“‘There is no doubt,’ Mr. Lane said, ‘that commercial bribery has become a 
prime factor in determining what music is played on many broadcast pro- 
grams and what musical records the public is surreptitiously induced to buy.’” 

The story reports that Mr. Lane went on to criticize the FTC and FCC for 
knowing about the bribery but doing nothing about it. 


Washington Post, November 16, 1959, by Lawrence Laurent 


“Payola flourishes with the approval of the Ways and Means Committee and 
Internal Revenue Service, for spending money to make money is deductible 
business expense. 

“Hstimates on the extent of payola run as high as $6 million a year. Nat- 
urally, nobody keeps records and such expenses are usually masked as public 
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relations spending, sales expenses, or some other euphemistic coverup. * * * 
Payola isn’t limited to the crude bribe. It extends in the words of Broadcasting 
magazine, through the categories of ‘booze, broads, and bribes’ * * * radio 
broadcasting has created some practices which may not be in the highest public 
interest. These are the practices which cause a broadcaster to exercise some- 
thing less than his best judgment on which records will, or should be, played over 
the airwaves.” [Emphasis added.] 


New York Journal-American, November 23, 1959 (p. 1) 


“Martin Block today accused 35 broadcast program directors of taking payola. 
“<There are those in the industry [broadcasting], who must be paid off, if 
a record is to get on their lists,’ Mr. Block charged. 
* * *” * * Oo * 


“‘The inquiry [payola] is not going in the right direction. You must go to 
the source, the music publishers and the phonograph record makers,’ Mr. Block 
replied. ‘A diskjockey can only play what is made. There should be more 
inquiry at the source.’ ” 


Reports of proceedings, Legislative Oversight Committee, vol. I, February 1960 
(transcript, pp. 48-60) 

“In hearings before the Legislative Oversight Committee, Norman Prescott, 
a diskjockey, testified that while he was employed by station WBZ, Boston, 
Mass., he was sent by the station to New York City to capitalize on his repu- 
tation and connections with record distributors for the purpose of securing 
$10,000 to $15,000 worth of free records to build a WBZ record library. He 
testified further that he and another employee of the station did secure records 
for station WBZ in this manner.” 


Broadcasting magazine, May 9, 1960 (p. 50) 


“THE BIG PAYOFF 


“Payments totaling $263,444 during 1958-59 were made by 1,300 record dis- 
tributors in 23 cities throughout the United States to TV and radio diskjockeys, 
station librarians, program directors, and other station personnel. Chairman 
Oren Harris, Democrat, Arkansas, of the House Oversight Subcommittee re- 
ported the figures when the group closed its payola testimony last week after 


a protracted hearing * * *. The 23 cities were in 15 States and the District 
of Columbia.” 


Variety, June 8, 1960 


“A full-scale investigation into payola in Philadelphia was launched yesterday 
with the start of the investigation of 39 diskjockeys, radio station personnel, 
and recording company staffers by the district attorney’s office. 

“For a dozen of the diskjockeys, it will be the second trip to the district attor- 
ney’s office. They had previously denied taking ‘payola.’ District Attorney Vic- 
tor Blane sent members of his staff and county detectives to Washington follow- 
ing the close of the congressional hearings. Blanc said he has evidence to show 
that more than $300,000 was paid locally to push platters. 

“The local investigators claim to have photostats of the $98,000 in checks 
involving many of the people to be questioned.” 

The foregoing reports by members and spokesmen of the broadcasting and 
related industries are indicative of the scope and depth of payola and of the 
vast impact it has on the American public, for whose benefit broadcast facilities 
are licensed. 

THE RECORD BUSINESS AND BROADCASTING 


“Payola” appears to be a symptom of the real ilness in the broadcasting 
industry. A diagnosis of the ilness calls for an examination of the body itself 
and a study of how the body functions. 

The Legislative Oversight Committee of the House released on April 20, 1960 
a “Subcommittee Print”, entitled “Statement of Paul Ackerman, Music Editor, 
the Billboard.” He states: 

“The music business, whose products, songs and records touch the lives of 
sO many people, is unique, and that an understanding of its practices and 
traditions may cast some light on the problem affecting all of us; namely, ‘why 
is the industry susceptible to abuses of various sorts, including of course, 
payola?’”’ 





oO ct 


mes OO DS > odWm 


a 


—eo oe ae 





—~ oe "3 


PROPOSED AMENDMENTS TO FCC ACT OF 1934 51 


He points out that “Historically, payola is an outgrowth of a music-business 
tradition—songplugging. Songplugging is the art, to use a kind word, of 
persuading a vaudeville performer or a bandleader, or a diskjockey, to perform 
a particular song or record. In this way ‘exposure’ is obtained, and exposure 
is necessary to popularize a song or a record. 

* * * * * 2 ~ 


“Where was the payola evil of the 1930’s centered? It was centered where 
it always is, at the primary source of exposure, at that time: dance bands, 
whose performances at hotels and ballrooms throughout the country were broad- 
cast via remote wire over network and independent radio stations. 


* * * * * * * 


‘“* * * With the beginning of the 1940’s, record manufacturers, who first were 
hostile to the spinning of their product on the air, began to find that air play 
actually helped to sell more records at the retail level * * *. 

“In the early 1950’s, as radio suffered more and more from the inroads of 
television, radio sought to cut its operating costs. At hand was a marvelously 
cheap means of programing: records; records with name talent. Whereas 
once radio stations maintained orchestras and produced live dramatic programs, 
it found that this was no longer economically feasible or necessary. Bing 
Crosby, Perry Como, Tommy Dorsey, etc. were all available on wax. 

“Whereas it had previously been a romance, it was now a marriage with the 
record industry gaining a tremendous promotional medium and the broad- 
easters finding the answer to their programing problems. 


* x * * * * 
“Inasmuch as the distribution of performance [by ASCAP and BMI] is so 
largely predicated upon a logging of performances on the air, the effect of 
payola in this area is obvious. 
a ok Ea * cad * x 


“With sheet-music royalty gone, with publishers so dependent upon mechanical 
and performance royalties, and so often the victims of ‘cut-in tactics’ (by the 
performer, etc.), many have tried to conquer the situation by diversifying their 
activities. Many, in addition to being publishers, own small record labels; 
many make master records using their own copyrights, and sell these to larger 
labels which then produce and market the finished product ; and many publishers 
have entered the personnel management business, handling singers and 
instrumentalists. 


* * * * * * *€ 


“One of the banes of the record business, and this laps over into radio, is 
the abundance of the products. About 130 single records and about 100 long 
play records are released weekly. 

“Competition for exposure is extreme, for without wide public exposure, the 
potential buyer would never hear of most of the records. This is true not only 
at the broadcast level, where payola enters into play, but also at the retail 
level, where payola again enters into play. 


of a * a “= a * 
“What is to be done with, and for, the music industry? 
* * * * * * *~ 


“Evils to be eliminated are payola and its corollary abuse, the open-handed 
distribution of free records beyond normal promotional requirements, with the 
intent to subvert. 

* * a * * ag * 

“Tt is urged that any corrective steps be chosen to avoid crippling individual 
enterprise and the reasonable use of radio as a promotional medium.” 

The Legislative Oversight Committee’s “Subcommittee Print” entitled “Song- 
plugging and The Airwaves; A Functional Outline of the Popular Music Busi- 
ness,”’ points out the following: 

“Songwriters, publishers, record manufacturers, distributors, and retailers, 
recording artists and their agents; all curry favor with the broadcasters without 
whom their creative efforts would be a waste of time. 

oe * + * * * * 


“Section 1 (e) of the U.S. copyright law provides that once the copyright 
proprietor has licensed one manufacturer, he cannot prevent any other manu- 
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facturer from recording the song so long as the latter files a notice of use with 
the Copyright Office, with the publisher, and pays the latter a royalty of 2 cents 
on each part manufactured. This provision has vastly increased competition 
in the record industry in the last 15 years. It has unquestionably resulted in 
greater opportunities for new songwriters and recording artists and various 
small businessmen. The imbalance of supply and demand has made unethical 
practices (e.g., ‘payola’) seem to some a virtual necessity for economic survival. 
* * * * * * * 


“* * * the primary medium of ‘exposure’ of a record is through radio and 
television broadcasting.” 

From the foregoing, it can be seen that the body of the broadcasting business 
is made up of interworking parts which rely heavily upon the record business 
and its various facets. 

“EXPOSURE” 


The key to the “ills” of the broadcasting industry is the vital need for “ex- 
posure” of the songs turned out by the record industry. As indicated above, 
without “exposure” of the tunes, the vast network of people involved in producing 
records would not get their wares “off the ground.” With the “exposure,” their 
hopes of striking gold are brightened. Since “exposure” is the lifeblood of the 
record business, it becomes a must, and record promoters try to get it one way 
or another. This gives rise to the expediency of offering added inducements 
to those who are in a position to bring about the ‘exposure’. As the demand 
for “exposure” goes up, so does its price. Some who had “exposure of records 
to sell have gone a step further and required inducements before they would 
expose any record, or the more the inducement, the more the record was exposed. 


EFFECTS OF BROADCASTING 


With the pressure rampant on broadcasting stations for “exposure,” their 
succumbing is facilitated by the average station’s using record music to fill a 
good portion of its broadcast day. Not only do many stations welcome the tlow 
of free records, but rely upon it and bask in the savings made therefrom. 

“Songplugging and the Airwaves,” (referenced above), points out the 
following : 

“Because of the large audiences they reach, broadcasters are in a position 
to give a song the ‘exposure’ it must have in order to become a ‘hit.’ Radio 
and television exposure is universally recognized as essential to a song’s com- 
mercial success even though it may never be a hit. Broadcasters are large 
consumers of music. They use it constantly, from feature vocal and instru- 
mental presentations to cue music, fanfares, and background music. 

“Broadcast musie confers direct economic benefits on copyright owners, pub- 
lishers, songwriters, and others. The money distributed to both ASCAP and 
BML is chiefly attributable to broadcast performances. 

“Broadcast music also has important indirect effects. Broadcast perfor- 
mances, particularly in diskjockey programs, can help record manufacturers (and 
distributors), retailers, etc. (by stimulating a public demand for particular 
records). They also help to promote recording artists, which in turn affects 
record sales. To the extent that increased record sales result from broadcast 
exposure, the publishers and writers benefit through collection of mechanical 
royalties, 


* * * * * * * 


“Both ASCAP and BMI furnish reams of program material—scripts, ete. to 
stations for the use of diskjockeys and others. The extent to which such pre- 


pared matter is actually used raises serious questions about the public interest 
responsibilities of broadcasters. 
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“PBosides selling records to retail record shops, from which the public pur- 


distributors engage in various advertising and promotion ventures, 


chases them, 
vation in sponsorship of ‘record 


such as contracts with broadcasters and partici] 
hops.’ at which labels handled by the distributor are featured. The distributor 
usnally receives pr motional allowances from his manufa: turer-suppliers (e-g., 
discounts and shipments of free records) which he can pass on down the chain 
of distribution. In many instances, ‘freebies’ at the rate of 300 for every 1,000 
purchased are nrovided to the distributor, who may also sell to other jobbers 
serving outlets other than record retailers.” 

Thus, in addition to “exposure” of records on the air, the broadcasting stations 
involve themselves in the further promotion of records through the “record hops” 
at which diskjockeys appear as a feature attraction or as the promoter-owner 
of the “hop.” With this interest, the diskjockey frequently promotes the “hop” 
on his own program in order to secure a 200d attendance. Frequently, the record 
distributor will offer the “freebies” as prizes at the record hop and pass on extra 
copies to the diskjockey himself or to the station, to be disposed of as they choose, 
either by selling them or making personal use of them. 

The station can also capitalize on its “exposure” weapon by forcing talent to 
appear on certain programs as guests in face of a threat to play none of their 
records if they don’t appear. Also, the station may invite a guest star and then 
plug the star’s records in return. 

Not only do stations reap such benefits from the weapon of “exposure,” but in 
certain instances, the licensees of stations themselves have financial interests 
in record manufacturing companies and related businesses which benefit from 
the records which such stations play, expose, and promote. (See chart on fol- 
lowing page.) 

From the foregoing, it is clear that there is a closely knit interrelation of the 
record and music business with the broadeasting business. The strength of this 
grip is indicated by the following statement from “Songplugging and the 
Airwaves” 

“Broadeasters, like it or not, have definitely been put in the position of func- 
tioning as an essential promotional arm of the record industry.” 


RESULTS 


The results of the hold which the record business has on the broadcasting 
industry are graphically illustrated by the following statements: 
“Song Plugging and the Airwaves” 

“Because of the innumerable conflict of interest situations * * * there is 
considerable reason to believe that much of the music the public hears is not 
played because of broadcasters’ judgment as to its quality, but because of its 
marketability or because the broadcaster will profit financially from its use. 
3roadcasting of music is a hecessary ingredient in balanced programing. 
Enhancement of record sales or artist popularity that results incidentally is 
perfectly legitimate so long as balanced programing is the broadcaster’s prin- 
It is when the broadcaster loses sight of his programing responsi- 


cipal concern. 
notion’ role thrust upon him by the record industry 


bilities and accepts the ‘pro! 
that the public interest is compromised.” 


Variety, April 13, 1960 (p. 47) 
“REP. HARRIS WANTS ANSWERS ON LINK OF PAYOLA AND RADIO'S ‘JUKIE’ SOUND 
“Rep. Oren Harris (Democrat of Arkansas) has passed a strong hint that 


when his House subcommittee completes its payola hearings * * * the sub- 
committee’s report on the probe may deal heavily with the sensitive subjects 


of programing and ‘good’ music. 
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“Discussing the payola hearings, Harris said: ‘If, as is often alleged, any 
broadcast licensees are allowing their license facilities to be used as little more 
than ‘electronic jukeboves,’ serious public interest questions are raised which 
require congressional attention.’ 

“Harris continued: ‘If radio and television stations are being used largely 
as a promotion arm of the music recording industry, the means by which such 
a condition has come about should be made public. Finally, the extent to which 
questionable business practices in the popular music and broadcasting industries 
result in the suppression of genuine talent and in foisting upon the public re- 
munerative but mediocre music, has large implications for the cultural future 
of America.’ 

“Harris in the same statement asked this question: ‘Have broadcasters al- 
lowed their facilities to become an integral, functional part of the merchandising 
of musical products, and, if so, is such a function of broadcasters in the public 
interest, as required by the Federal Communications Act?’ ” 

The tenor of the attitude toward the payola problem is summed up well by 
Congressman Anfuso’s statement during debate on S. 1898 when he said: 

“T should like to tell the gentlemen that in my opinion everybody is going to 
vote for this bill. It is like voting against sin.” 

Many instances of flagrant corruption have been disclosed with respect to 
promotion of records by broadcasters. Not only do they reflect upon the broad- 
easting industry, but also they reflect, to an alarming degree, what the industry 
has become. Of great significance is the charge made by many (see above 
quotations) that selection of records played on stations is based on pressure 
and remuneration rather than on what the public might want in the considered 
and independent judgment of the station management. 


REMEDIES 


With it being an established fact that remedial action is necessary to eliminate 
the elements of corruption and otherwise poor broadcasting practices, the most 
serious consideration must be given to the ways which would best help the 
broadcasting industry to clean house and which would benefit the public. 

The legislation proposed in S. 1898 goes far toward curbing certain objection- 
able practices which have arisen. 

As pointed out in the House committee report on 8S. 1898: 

“Subsection (b) places on licensees a new duty to make announcements 
regarding paid-for matter * * *. This bill proposes to add a new section 508 
to the act, pursuant to which information will be transmitted to licensees with 
respect to payments, made to persons other than the licensees, for broadcast 
of matter over the stations of such licensees. Subsection (b) requires that 
when information of this kind is reported to a licensee, it shall be the duty of 
the licensee to make an appropriate announcement. 

“As a further means of insuring that licensees will be in a position to make 
the announcement referred to in subsection (b), subsection (¢) provides that 
every broadcast licensee shall exercise reasonable diligence to obtain from 
its employees, and from other persons with whom it deals, information to 
enable such licensee to make the announcements required in section 317.” 

However, as proposed in S. 1898, section 317 would not require an announce- 
ment on the playing of free records unless they were furnished “in consideration 
for an identification * * * beyond an identification which is reasonably related 
to the use of such service or property on the broadcast.” 

It is to be noted that, in its public notice of March 16, 1960 (FCC—60—239), 
the Commission stated the following with respect to free records: 

“The Commission is of the view that the receipt of any free records by a 
station which are intended by the supplier to be, or have the practical effect of 
being, an inducement to play those particular records or any other records on 
the air, and the broadcast of such records, require an appropriate announce- 
ment pursuant to section 317. This includes, but is not limited to, those situa- 
tions in which a manufacturer, distributor or other person donates recordings 
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(whether or not copies of the selections are being played on the air) to the 
station as an inducement for exposure on the air of recordings handled by the 
same manufacturer or distributor. The Commission is of the view that, as a 
practical matter, quantities of records are given to broadcast stations for no 
other purposes than as an inducement to receive preferential air exposure for 
certain recordings in which the donor has a financial interest—especially in 
those situations where a relatively large number of recordings are ‘donated’ to 
a station for distribution to listeners as prizes, or to be given away at ‘record 
hops.’” [Emphasis added. ] 

The House committee report on S. 1898 states that “The radio and television 
industry strongly opposed this interpretation of section 517, a provision which, 
in its original form, had been enacted in 1927 and which, up to this point, had 
never been so interpreted by the Commission. 

“The amendment to section 3817 and the accompanying disclosure provisions 
are aimed at (1) preventing recurrences of the extreme types of payola situa- 
tions uncovered by the Special Subcommittee on Legislative Oversight, and 
(2) avoiding some of the hardships which have resulted from the Commission’s 
interpretation of the present language of section 317 as set forth in the Com- 
mission’s public notice of March 16, 1960.” [Emphasis added.] 

The report does not expressly specify to what “hardships” it refers. Press 
stories indicated the following complaints about the interpretation: 


Broadcasting magazine 


“It would force stations to give away a free spot announcement for each 
record or other ‘service’ performed. It will cut in on revenue and clutter disk- 
jockey programs worse than ever” (Mar. 21, 1960, p. 118). 

“* * * broadcasters would be required to follow a purity in practices which 
is not required of other business enterprises” (Mar. 28, 1960, p. 58). 

“NAB three-man policy committee issued a statement claiming, in effect, that 
constant repetitive announcements will be required during recorded programs, 
and the selection of music would be restrained. The committee insisted receipt 
of free records doesn’t limit a station’s musical objectivity” (Mar. 28, 1960, 
Dp. HS). 

“The Tennessee Association of Broadcasters sent a telegram to the Commis- 
sion claiming that: ‘* * * Stations have been giving diligent attention to avoid- 
ance of allotting free plugs for specific tunes, labels, dealers, and distributors. 
Now we are told to give them free time if we use free records. Should we do this, 
all time on most stations would be all commercial. If we accept the alternative 
plan: i.e., purchase all records, the cost to many stations would be pro- 
hibitive * * *.’” 

These were reactions by spokesmen in the broadcasting industry. However, 
Variety carried the following story in its “Music section on April 13, 1960: 


“DISKERY LIFE BEGINS AT ‘317’ 
“TNDUSTRY LIKES CUFFOLA BAN 


“The initial commotion in the disk industry over the Federal Communications 
Commission’s ban on broadcaster acceptance of free disks, has now subsided and 
the platter makers have learned that they can continue to live with section 317. 
In fact, some of the larger disk companies not only can live with it, but they 
actually like it. 

“The broadcast pattern since the order was issued reveals that only the 
bottom rung of indie labels is in danger of getting hurt. The vast majority of 
Stations are accepting free disks and are screening them as before prior to air 
use. Disks that the stations decide to program are being bought at wholesale 
prices by some stations while other outlets, using cuffo disks, are making 
announcements to that effect throughout the day at regular intervals. 

“In this new operation, the diskers are getting something they once had but 
lost around 6 or 7 years ago—label identification. More and more diskjockeys, or, 
to use the new term—musicasters, are mentioning the disk maker along with the 





artist and song title. This is a renewed recognition by radio broadcasters that 
the disk makers are providing some 90 percent of their programing for nothing. 

“The disk makers, moreover, are discovering that they are being treated with 
a new respect by radio stations [where] personnel was accustomed to being on the 
receiving end. Now the disk companies are actually receiving small checks from 
stations around the country in payment for new disks used on the air. In ad- 
dition, those urgent requests for a half-dozen copies of a new single LP, which 
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used to come down regularly from some of the more powerful stations, have 
stopped abruptly.” 


Variety, April 20, 1960 (p. 189) 


“The Music Publishers Contact Employees Union is the latest branch of the 
music industry to voice its objections to the Federal Communications Commis- 
sion’s section 317 which prohibits broadcasters from accepting cuffo records. 

“In a letter to the FCC last week, MPCE prexy Bob Miller stated * * * ‘Goods 
and wares are sold throughout the country via free samples, and there is no 
reason Why the music industry should be singled out for a restrictive and dis- 
criminatory action. It is not incumbent to the broadcasters to play any particular 
record and no purpose is served whatever in preventing them from receiving 
free samples (records). The evil is not in accepting records, but in payolas, and 
a free record is not a payola. The acceptance of the record is not coupled with a 
promise to play.’ ” 

Thus, the Commission’s public notice had varied effects on broadcasters and 
record producers. 

The public notice was attacked also on legal grounds: 

Broadcasting magazine 


“Vincent Wasilewski, NAB Government relations manager, said NAB thinks 
the FCC has interpreted ‘valuable consideration’ incorrectly and the association 
believes the terms should be restricted to its ‘contractual’ meaning; i.e., that a 
broadcaster would have to make a promise to play the record for the law to be 
applicable to him” (Apr. 18, 1960, p. 66). 

“Thomas K. Fisher, vice president and general attorney of CBS-TV and its 
owned TV stations, said the language of section 317 was handed down from a 
1912 law applying to publications enjoying second-class mailing privileges. The 
FCC in 1944 started rulemaking similar to its most recent interpretation, Mr. 
Fisher said, but there were so many protests, it adopted the present rule instead. 
He suggested amending section 317 so that matter given a broadcaster would 
be considered payment only (1) if it was in exchange for identification of the 
donor to an extent beyond that reasonably necessary to the material’s use in a 
program or (2) if the material constitutes editorial comment for use in a 
political program or discussion of public issues” (April 18, 1960, p. 66). 

“Both NAB and Pierson firm (Pierson, Ball, Dowd) stressed that section 317 
is outgrowth of postal law requiring identification of paid advertising from 
straight editorial matter. They both emphasized that term ‘valuable considera- 
tion’ in section 317 has specific meaning and cannot be stretched to extent it 
has by FCC. 


* * * * * * * 


“NAB hit FCC notice on three counts: (1) public interest must be present; 
(2) deception of public must be included with failure to identify donor of 
records or services; and (38) broadcast must be inducted by consideration, not 
mere hope of such action” May 2, 1960, p. 9). 

The argument that “valuable consideration” in section 317 is restricted to its 
“contractual” meaning appears to overlook, or give inadequate weight to “ex- 
posure” of the free records. Consideration is defined as “the parting with 
something by the one from whom it moves.” E. F. Spears and Sons v. Winkle, 
186 Ky. 585, 217, S.W. 691, 692. The supplier of free records parts with the 
record, and the broadcaster of the record parts with its air time. The induce- 
ment to the supplier of the record is the exposure which the record gets, and the 
inducement to the broadeaster of the record is the free program material. A 
quid pro quo is present; i.e., a mutual consideration which passes between the 
parties to a contract, and which renders it valid and binding. However, it is 
not necessary to argue the legal question of whether the Commission has con- 
strued properly the term “valuable consideration” in section 317, because any 
revision of the section could include the provision that the playing of free 
records would require a proper announcement thereunder. 

Although the Commission’s public notice drew adverse reaction to the re- 
quirement of announcing free records, it can be said that the complaints may 
have arisen from pampered licensees who were more concerned over losing the 
“good thing they had going” than they were over the ethics and problems in- 
volved. Also, many were more vocal than actually hurt. 

Broadcasting magazine reports the following reaction: 

“Most stations accepted the FCC notice as gospel and began to cut down or 
eliminate entirely the number of free records played on the air. 
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“Other outlets began identifying free records as required by the FCC notice. 
“The great question—and the most serious to the host of small station oper- 
ators—was what to do with record libraries. Many libraries comprise thou- 
sands of records, built over decades. With a few exceptions, the means to 
identify the free labels from those purchased are unavailable. 
* * oe * * * + 

“NBC ordered effective Thursday, March 24, that all records acquired by 
NBC-owned stations be paid for. Records used from existing libraries will be 
identified as having been supplied free. 

“ABC, as of Thursday, March 24, had issued no instructions to its stations. 

“CBS station managers were told to buy all their records from now on. They 
also were told to carry each quarter hour of their record shows an announce- 
ment to the effect that ‘broadcast and audition copies of record ~_-___-____~_ 
were supplied through the courtesy of the manufacturers and distributors of 
the records’ ” (March 28, 1960, p. 59). 

“CBS radio, which a week earlier had told its stations to conform to the FCC’s 
new policy on identification by announcing when records were supplied free by 
manufacturers, changed its mind last week. Effective at noon Wednesday, 
March 30, at WCBS, New York, and as soon as instructions were received at the 
other CBS—-owned stations, the announcements were dropped. Instead, the sta- 
tions were instructed to play only those records they had purchased themselves. 
[Italics supplied. ] 

* 2 * * * 1 3 


“WGN-AM-TV Chicago, which set up a music ‘center’ or ‘record receiving 
room’ last January, screens disks for rejection or use on a strict buying basis. 
Additionally, WGN performers are prohibited from accepting disks or visits 
from record firms” (Apr. 4, 1960, p. 86). 

“Most stations in Los Angeles are buying all their records, it was reported. 
Also, many are no longer accepting records in the mail, but are having them 
returned to the sender—at his cost” (Apr. 4, 1960, p. 88). 

Variety, March 30, 1960 (p. 55) 


“With a couple of hundred singles being issued weekly, radio stations will be 
reluctant to shell out coin for the mountain of unknown material. Even at the 
wholesale prices of about 60 cents per single, the “indie” station wil be buying 
very cautiously, a policy which will have a direct bearing on their quality of 
programing.” 

Thus, it would appear that, irrespective of the motivating force (compliance 
with the Commission’s requirements or an awakened desire to operate properly), 
licensees made good inroads toward weeding out objectionable practices. How- 
ever, with the redraft of S. 1898 by the House committee, Broadcasting magazine 
-arried the following story on May 30, 1960 (p. 46) : 


“SECTION 317. THat’s More DIGESTIBLE 
“ARCHITECTS OF COMPROMISE 


“The redraft of section 317, which the House committee apparently has agreed 
to, was made in consultation with Vincent Wasilewski, NAB director of Gov- 
ernment affairs; Vernon Wilkinson, attorney representing ABC; Thomas K. 
Fisher, CBS-TV vice president and general attorney ; and Thomas E. Ervin, NBC 
vice president and general attorney. * * * Along lines suggested by Mr. Fisher, 
the new bill narrows the definition of ‘services or valuable consideration’ by 
excluding services or property furnished free or at a nominal cost unless it is 
given in consideration for identification of any person, product, service, trade- 
mark, or brand name beyond that ‘reasonably related’ to the use of such service 
or property in the broadcast. 

“The industry representatives in comments said they cannot believe Congress 
intended the strict interpretation given section 317 by the FCC in regard to free 
records. They acknowledged some promotional benefit is ‘inherent’ in the very 
use of the product on the air, but thought an announcement would give it extra 
promotion.” 

The word “compromise” appears to be the key to the proposal in S. 1898 that 
free records need not be announced. As indicated above (p. 16), the House re- 
port on 8. 1898 stated that it avoids “some of the hardships” which resulted from 
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the FCC public notice of March 16, 1960. The report does not elaborate on these 
so-called hardships. They could be twofold: (a) The extra announcements and 
“plugs” involved if free records are used, and (b) paying out more money if free 
records are not used. The former “hardships” would be eliminated if free rec- 
ords were not used. Buying its own records should not be considered a “hard- 
ship” on a licensee because it is supposed to be legally, technically. financially, 
and otherwise qualified in order to have its license. 

In making application for a construction permit for a station, before becou- 
ing a licensee, the applicant is required to disclose in FCC form 301 the names 
and interest of anyone supplying goods, services, credit, or anything of value, 
for the construction and operation of the station. This is required so that, 
among other things, the Commission can determine who will actually control 
and operate the station and how. 

Applicants do not disclose in FCC form 301 that the cost of their records 
will be borne by X record company. After the station has begun operation, 
though, many of them receive and use free records. The purchase of records 
is a business expense which should be considered and included in the applicant’s 
estimated costs. Accordingly, giving up the use of free records should not be 
considered a hardship on broadcast stations. 

Compromise on payola problems raises serious questions. It is shown above 
that pressure by the many facets of the record business for broadcast exposure 
of their wares has effectively reduced stations to putty in their promotional 
hands. 

As long as stations can play free records, the record industry will have suffi- 
cinet entre to capitalize on its handouts. Serious questions obtain as to whether 
payola, if stamped out in one area, will arise in another as lomg as the free 
record “gimmick” exists. 

It is argued that shipment of free record releases is a definite service to 
broadeast stations since it facilitates the auditioning of new tunes and enables, 
especially the small stations, to keep abreast of the times. There is merit to 
the argument, but, if the use of free records were precluded, a station could 
simply pay for the releases which it decided to use, after auditioning, and 
return the others. Because of the distributors’ great need for exposure of 
their records, they could reasonably be expected to continue sending copies for 
audition purposes. 

The basic question, of course, is whether use of free records without announce- 
ment under section 317, as proposed in S. 1898, will cure payola ills and leave 
selection of musie for the public on a basis of indpendent judgment by the 
station, or on the basis of whatever record handouts are available. 
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Senator Case. This isn’t limited to that tiny State, however. 
What time do you plan to meet this afternoon ? 

Senator Pastore. I thought 2 o’clock. 

Senator CasE. Excuse me. 

Senator Pastore, All right, Mr. Sinclair. 
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STATEMENT OF JOSEPH S. SINCLAIR, PRESIDENT, RHODE ISLAND 
BROADCASTERS ASSOCIATION 


Mr. Stnciair. Mr. Chairman, my name is Joseph 8. Sinclair. Iam 
president of the Outlet Co., in Providence, R.I., which is the owner 
and licensee of WJAR-AM and WJAK-TV. I am also president 
of the Rhode Island broadcasters Association, and 1 am authorized 
to speak on their behalf on S. 1898, as amended. In addition, I am a 
member of the television board of the board of directors of the Na- 
tional Association of Broadcasters, but 1 am not here as a representa- 
tive of that organization today. 

I am accompanied by Mr. Bruce Sundlun, secretary and general 
counsel for the Outlet Co. 

Senator Pasrorr. Who, too, is a distinguished Rhode Islander. 

Mr. Sincxair. bill S. 1898, as passed by the Senate, was a much 
needed bill to correct malpractices that have crept into the broadcast- 
ing industry. The provisions of this bill clarified many problems 
which have been bothering broadcasters, and the bill certainly should 
be of great aid to the FC CC in helping it solve many of its problems. 

In expressing ate to the suspension and forfeiture amend- 
ments of the bill, 1 do so with the utmost respect toward the FCC and 
its members. 

The FCC, being our regulatory body, it is only natural that we would 
not agree w ith them all the time. But because they are our regulatory 
body that does not automatically make us right ad they wrong, and 
vice versa. It is through the give and take in a situation like this 
that we, the broadcasters and FCC, can better appreciate and under- 
stand our mutual problems, and certainly this better appreciation 
and understanding can only lead to a better industry serving the people 
of our country. 

In expressing our position with respect to suspension and _for- 
feitures, it is my understanding the purpose of these two sections 
was to give the FCC a power of punishment less than that of revoca- 
tion. ‘The Commission already has the power to issue cease-and- 
desist orders, and that power seems sufficient to deal with offenses not 
justifying revocation. 

As broadcasters we are opposed to suspension per se. We feel that 
suspension of service is an undesirable sanction since it punishes the 
public more than anyone else. License suspension would admittedly 
deprive the broadcaster of income and act as a punishment, but the 
punishment meted out to the public at the same time could well be 
the cause of irreparable harm. The loss of service to a community 
of its one facility, such as in Newport, or Westerly, R.I., could result 
in severe property and personal damage. Should ‘the public not have 
warnings of hurricanes or of a tornado such as we were warned about 
in June of this year; should the public be deprived of a Khrushchev 
visit, a report by the President of the United States, notification of a 
local or national emergency, or coverage of a politic al convention ? 

The broadcasters of Rhode Island on two occasions this year have 
participated in surprise air alerts at the request of the Rhode Island 

Air National Guard. On occasions, we in Rhode Island have been 
asked to request off-duty firemen and policemen to report for pont 
gency duty or to keep areas notified of escaped convicts and their 
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possible whereabouts. In other areas, stations broadcast traffic con- 
ditions and locations of tieups. 

We fail to see how broadcasters can serve the public interest by 
being off the air. Since the objectives of the FCC’s sanctions are to 
assure that the public interest is served, it makes little sense to punish 
the public by suspending service. Depriving the public of entertain- 
ment, news, weather, sports, music, special events and the perform- 
ance of various other public services does not seem to be the right way 
to punish a broadcaster. As a broadcaster, I feel that it is unfair 
that there be such drastic punishment for what well could be a per- 
fectly innocent mistake—one that was not necessarily willful. Not 
being a lawyer, there still is a question in my mind as to whether 
or not a suspended station could not also be sued for a breach of con- 
tract by advertisers and networks with whom they have performing 
contracts, thus suffering a double penalty. 

My objection to fines is based primarily on the wordage, or lack of 
it, as well as the fact that, to me at least, fines indicate criminal action. 
The words “willful and repeated,” which are used in the revocation 
section, are omitted in this particular section. I understand that the 
FCC’s original legislative proposal provided for fines only for “willful 
and repeated” acts. It seems odd that under the proposed language 
un almost criminal penalty can be brought against a station for 
merely accidental conduct. Further, the element of multiple penalty 
creeps in again, because the fine “shall be in addition to any other 
penalty provided by this a 

Senator Pastore. Now, I don’t want to commit you to this, but 
let’s assume we did go back to the words “willful or repeated” as we 
discussed today. That would soften your objection, wouldn’t it? 

Mr. Stncuarr. Yes, sir. 

I think you must realize that an innocent error can be committed 
on the first day of a new license and not be discovered until 3 years 
later when the license is up for renewal. This means a possible fine 
of $365,000 a year, or $1,095,000 for the 3 years. Although the FCC 
stated in its original forfeiture proposal, which was basically the same 
as the one now in the bill, that forfeiture could not exceed $1,000 for 
a particular offense, I can’t read the section that way, and it seems to 
me that the amount of forfeiture can be limitless. As an example 
of what I sincerely hope is not an innocent mistake, I would like to 
illustrate a situation. 

In July this year, when the polio count reached 42 in Rhode Island, 
and was called a mild epidemic, the Outlet Co. offered its facilities for 
a free polio clinic. Capt. Edward A. Anderson, chief medical officer 
at Quonset Naval Air Station, agreed to bring his hydrospray jet 
guns and a team of hospital corpsmen to the Outlet Co. and spend 
the day inoculating people against polio. The State and city agreed 
to supply the Salk vaccine. All radio and TV stations were asked to 
promote this event as a much needed public service. In 214 days, 
eight radio stations ran 165 spots about the free clinic at the Outlet 
Co. In addition, our own radio station, WJAR, ran 69 1-minute 
spots, plus three 5-minute interview shows. WJAR-TYV, using vari- 
ous length spots, gave 2814 minutes to promote this event. We also 
ran a three-column paid ad in the paper. 

59931—60-——5 
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July 14 was a terrible, rainy day; it poured hard all day long, but 
people formed in lines around our entire block and waited in the 
rain. The previous record for mass inoculations 1 in 1 day was 9,500 
for an epidemic in Africa, and this was also given by Dr. Anderson. 
On July 14, Dr. Anderson and his crew inoculated 11,108. The State 
of Rhode Island is indeed indebted to Dr. Anderson, who now has 
given over 100,000 shots to Rhode Islanders. This man truly deserves 
recognition and gratitude. He is doing it weekends; he is doing it 
nights, and thank God he was in Rhode Island when they were having 
this epidemic. 

All these spots, I am sure, were logged as public service spots and 
were certainly for a worthy cause. If somebody decided that since a 
corporate name was mentioned they should be logged as commercials, 
then each station would be subjected to a possible $2,000 to $3,000 fine 
for promoting this needed event, for responding to this urgent need 
and for working in the public interest. It certainly seems farfetched 
that such a thing would happen, but the way this section of the bill 
is written it could hi appen. Any broadcaster could be subject to the 
whims of any group of people or individuals since there is no defini- 
tion of what is Seanad According to the section, it makes no dif- 
ference whether or not intent was present. An innocent error is in 
the same category as a willful and repeated error. As my illustration 
showed, under this section, broadcasters are treated as wrongdoers and 

can be fined for doing something we believe in all honesty to be right 
and in the public interest. 

Senator Pasrore. I don’t know what we would have done without 
this cooperation. It was an act of dedication and devotion, and I 
think the people of Rhode Island are indebted to the broadcasters of 
Rhode Island. 

I have sat here as a member of the subcommittee from time to time 
and listened to testimony about scandalous situations throughout the 
country, and it made me prouder by the minute of the fine, efficient, 
and honest standard we enjoy in Rhode Island with respect to our 
television and broadcast stations. It is a source of pride to me, and 
I don’t say that in any way to downgrade any other State, or any 
other broadcaster, because by and large most of them are fine people 
trying to doa job in the public interest, and it is one or two, some- 
times, that scandalize the whole industry, and it is so easy, some- 
times, to put everyone in the same category once a scandal of that kind 
breaks through. 

In our State we have been free from scandal, and just as you have 
done in the polio epidemic, which was a very serious situation, you 
all pitched in and did a fine job in arousing the public on these in- 
oculations. I think it is an act to be commended, and I can’t speak 
for the State of Rhode Island, but as an individual we are eternally 
grateful to the members of the broadcast industry for the job they 
did in Rhode Island during the polio epidemic. 

Mr. Srnciarr. Thank you, sir. 

On June 14, the Providence Journal carried an editorial headed 
“The Bill To Control TV and Radio Is Doubly Damned” 


A bill, now moving through Congress and intended to tighten controls over 
television and radio broadcasting, is doubly damned by what it contains and by 
what it does not contain. The public interest will be better served by leaving 
the Federal Communications Commission alone than by saddling it with this 
legislation. 
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The bill proposes to give the FCC broad power to scrutinize the performance 
of a broadcasting station by authorizing the agency to suspend a license or fine 
a station $1,000 a day if it operated improperly. The FCC also would have the 
right to limit licenses to a short term if it was doubtful about the applicant. 

The trouble with legislation of this kind, of course, is that it vests great power 
in a Federal agency without attempting to set clearly definable and observable 
standards of performance by the station or to fix limits on the FCC’s right to 
set up rules and regulations. The bill opens the way to excessive Federal 
interference. 

Government intervention in broadcasting ought to be essentially negative, as, 
for instance, defining what have been termed the “outer limits of free speech on 
grounds of obscenity and libel, and * * * general standards that must be met in 
return for governmental bounty” in allocation of airwave rights. 

But the bill, which is the first product of the Harris investigating committee’s 
work, certainly arms the FCC with what amounts to the power of censorship. 
An FCC backed with the proposed new powers of suspension—it already has the 
right to deny licenses for poor performance—would menace free speech. 

In testimony before the FCC, Frank K. Kelly, vice president of the mass media 
study at the Center for the Study of Democratic Institutions, listed a number of 
recommendations for improving radio and TV broadcasting which do not threaten 
infringement of constitutional rights and which look away from excessive 
regulation. 

Mr. Kelly referred particularly to the profoundly valuable contribution that 
could be made by the creation of an independent citizens’ committee to carry on 
continuous review and appraisal of broadcasts in order to mobilize public opinion 
in getting and keeping high quality radio and TV fare. 

The inadequacy of the bill, curiously, is underlined also by what it does not 
contain. Here is a measure which purports to be a new and important crack- 
down in an important field of communications, and yet it is silent about giving 
the FCC any control over networks. 

The whole force of the bill is aimed at individual stations, but testimony before 
the Harris committee made it perfectly clear that the great national networks 
"arry a serious responsibility in setting standards of performance. Yet the 
FCC cannot get at the networks except through their owned or affiliated stations. 

If there is any useful thing in the bill, it relates to the attempt to get at payola, 
a poor but polite term for refined bribery. It might be worth pulling the payola 
controls out of the bill for separate handling, but the bill itself is so faulty and 
dangerous that it deserves only a quick death. 

That is the end of the editorial. 

T understand that the words added by the House were “negligent or 
intentional.” To me at least, “willful” indicates prior knowledge, 
while “negligence” means either ignorance of a regulation which 
should be known or the careless carrying out of regulations. 

There are basically two sets of FCC rules and regulations we are 
talking about: those concerning engineering regulations and those 
concerning programing. Each set is long, complicated, and requires 
almost. continuous study and review. The C hairman, I am sure, is 
well aware of the complies ations and interpretations involved in sec- 
tion 315, concerning the equal time provisions, alone. Managers 
coming up through the programing part of broadcasting may know 
the principles and broad outlines of FCC engineering regulations, but 
not details. I hastily add that there are many IJ, myself, don’t under- 
stand because I am not a broadcast engineer and they are couched in 
technical terms. To the average persons, the program regulations 
are far less technical and more understandable than the engineering 
rules and regulations. 

If these two sets of rules and regulations were so uncomplicated 
in meaning and interpretation, why do we broadcasters currently 

maintain on a trainer a communications laws firm and an engineering 
consulting firm, and general counsel to help us carry out procedures 
recommended by the other two? There are a great many small radio 
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and TV operations in this country which operate with a minimum of 
personnel. They just don’t have the resources to retain the necessary 
two or three sets of attorneys or consultants in order to operate. 

I feel that it is virtually impossible for the number of individuals 
actually involved in running a station to be constantly aware of all 
the details of FCC rules and regulations, and to be able to understand 
all of them and be able to carry them out. All operators, large and 
small, sometimes operate carelessly ; under the new provisions, their 
actions would be “negligence,” subjecting them to fines. They would 
be negligent because one person at a station just cannot have all the 
interpretations and meanings at his fingertips. “Negligent” is too 
dangerous a word. If we are to have forfeitures, it should be for a 
willful violation, as the FCC originally suggested, to give all opera- 
tors an even chance and to allow them to operate and not be concerned 
with unknown minor violations being charged as negligence. To do 
otherwise and have the FCC, instead of the courts, punish negligent 
or innocent mistakes is to invite arbitrary governmental action and 
punishment for purely innocent errors. 

If the Congress does enact this legislation in its present form, I 
think that some provision of notice to the broadcaster regarding the 
type of penalty he will be hit with is necessary. Since a broadcaster 
can be shackled with a large fine for merely innocent error, he ought 
to be told when the Commission is merely bringing something to his 
atention or when they intend to fine him, so that he has a chance to 
prepare an intelligent case. The forfeiture provision should also 
spell out a requirement for a hearing by the Commission with ordinary 
safeguards. 

As broadcasters, we are an industry that is also within view or 
within earshot of a nation of 180 million program directors, critics, 
and station managers, and I think this was brought to my attention 
quite vividly this morning, if I may quote a comic strip entitled “Pea- 
nuts” in which Charlie Brown is pitching. The catcher comes out and 
says, “if you can get this last man out, Charlie Brown, we will win 
the ball game.” 

Eventually the whole team comes out and tells him what ball to 
pitch—a curve, a drop, a knuckle ball, a slider, a slow ball, a hard one, 
an upshoot—and he finally turns around and says, “This world is filled 
with people who are anxious to function in an advisory capacity.” 

We are an industry requiring a certain amount of technical and 
programing regulation, but we are a proud industry determined to 
ease the FCC’s burden by regulating ourselves as much as possible, 
an industry proud of its achievements in bringing all types of program- 
ing to all types of people, and an industry that is determined to con- 
tinue proving that the great awareness of the American people today 
of national and international affairs has been brought about largely 
by the broadcasting industry, with the guidance and interpretation 
from the strong hand of the FCC. 

We broadeasters want to do a good job; we want to explore new 
fields of service to our public. We want to make our public aware of 
what is around them. We want to educate them in life itself. But 
to harass broadcasters with undefinable standards, or to set up stand- 
ards by Government decree, is wrong, in my opinion. 

Senator Pastore. I am happy you were here today to hear the col- 
‘loquy that transpired with reference to this standard and changing of 
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the standard as between willful or repeated and negligent or inten- 
tional. I think that was pretty well covered. 

I have a strong feeling, and I can only speak for myself, predicated 
upon experience of the past, that will be under serious consideration. 

Thank you very much, Mr. Sinclair. 

Do you have anything to say, Mr. Sundlun ? 

Mr. Sunpiun. Yes, Mr. Chairman. 

Two of the points that you raised in questioning Mr. Ford con- 
cerned the trial de novo aspect. 

Senator Pastore. 1 would like your comments on it. You were as- 
sociated with the Justice Department. 

Mr. Scnpuun. In my experience at that time, I was in the U.S. 
attorney’s office, and I brought suits for collections of fines levied by 
the CAB, and the way of proving the case was to put then General 
Counsel of the CAB on the stand and identify him, and have him 
produce the order of the CAB, and rest. It was a collection suit. 

Senator Pastore. I was a little afraid of that, myself. That is the 
reason I asked the question whether this wouldn’t be a situation be- 
tween a debtor and creditor, and it is your strong impression that that 
is all it amounts to. 

Mr. Sunpbiun. I think that the comments of the Assistant General 
C ounsel of the FCC indicate that in their practice, at least, they have 
in the exercise of their own discretion proved a case on the merits. 
I don’t think the statute requires them to do so, and I don’t think that 
the statute is adequate to guarantee to the broadcaster that a case on 
the merits will be proved against him, as the statute now reads. I 
think the statute should be amplified to provide such language. 

Senator Pastore. Well, the point 1s under consideration, Mr. 
Sundlun, because I wasn’t too sure that we were precise in that, and 
I think it should be explored fully, because the Commission is of the 
opinion, and I know the Congress would be of the feeling that a man 
hadn’t ought to be deprived of his right to go to the courts, especiall 
when a fine is imposed upon him. That is serious, and I think, after 
all, if we are going to keep a free and democratic system of govern- 
ment, we still have to maintain our courts as the bulwark of preserving 
a man’s rights and seeing to it that he gets a fair trial, and that justice 
is done not only in his behalf, but of the people generally. 

If it is not clear, it will be written in the bill, as far as the junior 
Senator from Rhode Island is concerned. 

Mr. Sunpttn. One other comment. You raised a question about 
the word “substantial.” It would be our position that the word “sub- 
stantial” should be left in the statute. 

Senator Pastore. I realize that, but on the other hand, I am afraid 
that that is going to lend itself to confusion. I can see your position 
on it. I wouldn’t expect any more than substantial compliance before 
anyone was punished. On the other hand, I don’t think you ought 
to write it inthe law. That is my personal feeling. 

I don’t know how anybody else feels about it, but what is substantial 
and what isn’t of course would be the subject of controversy. 

Mr. Scnptcn. Your reasoning as expressed to Mr. Ford was if the 
word “substantial” was elimimated, it would still leave him the dis- 
cretion to go forward or not. 

Senator Pastore. Oh, no, I didn’t say that, not the discretion to go 
forward, the discretion to either impose a fine or not. 
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Mr. Sunptum. I would submit, Mr. Chairman, that if the word 
“substantial” is removed, he would have practically no discretion, be- 
cause the legislative history of the act would then show that the word 
“substantial” was once in the statute and the Senate took it out, and 
an attorney for the FCC, faced with that legislative history, could only 
say, “I have got to go by the statute, this statute doesn’t give me any 
leeway.” 

Senator Pastore. We would write it in the report, and say it would 
have to be strict compliance with the terms of the license, and any 
violation would be the cause of invoking this particular sanction. 
Then whether or not a fine would be imposed, or whether or not it 
would just be a verbal reprimand would be within the discretion. 

In order words, a man isn’t required, under our law, to substantially 
live up to the criminal code, he must live up to it, strictly. 

Mr. Sunptcn. This is not a criminal statute. 

Senator Pastore. I know that, I am giving that as an example, you 
see, and in this particular case I was a little bit concerned about the 
use of the word “substantial.” In every case that would come before 
the Commission, I am afraid with the word “substantial” in there 
they would always argue about what was substantial and what wasn’t 
substantial, and I think it should be complete, a complete understand- 
ing between the licensee and the FCC. 

Now, I know as a lawyer, if I was on that side of the table I would 
be arguing as you are today, but I would hope that while you don’t 
accept it willingly, you would accept it graciously. 

Mr. Sunpiwun. At least substantially. 

Senator Pasrorr. Now we have Mr. Wasilewski. Before you come 
up, we have Mr. Woodland here. Do we have Mr. Ballard here? 

Mr. Batuarp. Yes, sir. 

Senator Pastore. Do we have Mr. Baker? 

Mr. Baker. Yes, sir. : 

Senator Pastore. Do we have Mr. Rea? 

Mr. Rea. Yes, sir. 

Senator Pasrorr. We have Mr. Speiser? 

Mr. Spriser. Yes, sir. 

Senator Pastore. We have Mr. Taylor? 

(No response.) 

Senator Pasrore. Now we have a galaxy here of six witnesses. It 
is 20 minutes past 12. How long are you going to be, Mr. Wasilew- 
ski? I don’t want to cut you short, but I want to know as a matter 
of programing it. 

Mr. WasitEwskxI. I could cut mine down to 10 minutes, Mr. Chair- 
man. 

Senator Pasrore. Mr. Woodland, how long would you be? 

Mr. Wooptanp. About 4 minutes. 

Senator Pasrore. Mr. Baker, how long would you be? 

Mr. Baker. About 3 or 4 minutes. 

Senator Pastore. Mr. Rea, how long would you be? 

Mr. Rea. Eight or nine minutes, Mr. Chairman. 

Senator Pastore. All right, I will hear everyone up to Mr. Rea. 

Now, Mr. Ballard, how long would you be? 

Mr. Batiarp. About 20 minutes, sir. 

Senator Pastore. Well, we will put you on in the afternoon session. 
Is that all right with you? 
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Mr. Batuarp. Yes. 


Senator Pastore. All right. We will hear Mr. Wasilewski, now. 
I would like to carry it up to about a quarter to 1, or in that 
vicinity, and then recess until 2 o’clock, and the more of you people 


I get out of here this morning, the quicker you can get back to your 
work. 


STATEMENT OF VINCENT T. WASILEWSKI, VICE PRESIDENT FOR 


GOVERNMENT AFFAIRS OF THE NATIONAL ASSOCIATION OF 
BROADCASTERS 


Mr. Wastrewskr. Mr. Chairman, my name is Vincent T. Wasilew- 
ski. I am vice president for Government affairs for the National 
Association of Broadcasters, and have been with this association 
for 10 years, and formerly held the position of chief attorney with 
the organization. 

I am accompanied by the chief counsel of our association, and we 
will speak for many broadcasters who wish to present testimony at 
this hearing, but accepted the committee’s wish to accelerate the 
hearings, and I would like to regard myself as speaking for a vast 
number of these broadcasters. 

Senator Pastore. I would appreciate it very much, though I don’t 

rant to dictate to you how you would present this, I would prefer 
that you put your statement in the record and comment on these two 
important points that you know are in controversy, in view of what 
has already transpired here, so we wouldn’t be repeating the same 
ground, and the other members of the committee would have the 
advant: age of your statement because it would be in the record. 

We would actually confine ourselves to a discussion as to the turn 
it took thismorning. Is that satisfactory to you? 

Mr. WastLewskt. Yes, sir. 

Senator Pasrorr. All right, we will put the statement in the rec- 
ord in its entirety at this point. 

(The balance of Mr. Wasilewski’s statement is as follows :) 


I appear here under authority of the board of directors of the association, 
which is the business association for sane Nation’s broadcasters, and whose 
membership is composed of 1,673 AM, 523 FM, and 360 television stations, as 
well as the 4 radio and 3 television natteeite. 

S. 1898, as amended by the House, we believe to be, in most respects, con- 
structive legislation. Certainly, our industry does not object to the provisions 
which make it a crime to rig a quiz show or to practice payola, and we believe 
that the proposed amendment to section 317 of the Communications Act would 
provide needed guidance to the industry and to the Commission, and we heartily 
recommend it. 

In our opinion, only two sections of the bill raise serious doubts as to whether 
the public interest would be served by their adoption: Specifically, these are 
the provisions which would give to the Commission the right to suspend station 
licenses for a period of not more than 10 consecutive days (sec. 6) and the 
right to impose civil penalties on licensees up to $1,000 a day for various viola- 
tions (sec. 7). 

The House committee, on page 16 of its report, sets forth its reasons for the 
inclusion of a suspension remedy as follows: 

“The principal administrative sanctions which the FCC is presently author- 
ized to invoke against licensees who flout the law are license revocation and 
cease and desist orders. Revocation, of course, amounts to a death sentence 
for the licensee. It may also have a serious effect upon the community served 
by the licensee. Because of its severity, it has seldom if ever been invoked. 








68 PROPOSED AMENDMENTS TO FCC ACT OF 1934 


“To remedy this situation, the Attorney General and the FCC, among others, 
have recommended that the Commission be authorized to impose sanctions 
less severe than revocation, such as temporary suspension of licenses.” 

We respectfully submit that suspension of a station license, as well, may 
have the practical effect of “a death sentence for the licensee.” 

Suspension for any period of time is tantamount to economic strangulation: 
For a station that “lost face” by suspension would soon be deserted not only by 
the advertisers but by the public as well. Thus suspension, as well as revoca- 
tion, “may also have a serious effect upon the community served by the licensee.” 

Specifically, we are opposed to the concept of the suspension of a station license 
because this would be a deprivation of service to the public and, in effect, makes 
the public, in addition to the broadcaster, pay for the latter’s alleged misdeeds. 

We respectfully submit that the present authority of the Commission to revoke 
and to issue cease and desist orders is adequate authority in this area. It 
should be pointed out that the Coinmission, at the tile the 1952 amendments to 
the act were under consideration, argued forcefully that it was necessary to have 
an in between remedy—one lesser than revocation—in order to assure compliance 
with its rules and regulations. The Congress gave this lesser remedy in the 
form of authority to issue cease and desist orders: 

“Where any person 

“(1) has failed to operate substantially as set forth in a license, or 

““(2) has violated or failed to observe any of the provisions of this act, or 

“(3) has violated or failed to observe any rule or regulation of the Commis- 
sion authorized by this act or by a treaty ratified by the United States * * *,.” 

Interestingly enough, although the Commission has had this power to issue 
cease and desist orders for the past 8 years, the record reveals that it has 
seldom been used in the broadcast field. 

We believe that the overall record of the broadcasting industry and the infre- 
quent use by the Commission of cease and desist orders clearly rule out the need 
for the suspension provision. 

Suspension, in the regulatory field, is an unusual remedy. We have examined 
the statutes of the commissions regulating business enterprises, and found that 
only the Interstate Commerce Commission is vested with a power similar to the 
one proposed in 8. 1898 (49 U.S.C. 312). To the best of our knowledge, this 
power which has been on the books for 25 years has never been used. We be- 
lieve that this extraordinary remedy should not be a subject of experimentation 
in the communications field. 

As to forfeitures, section 7 of the bill would subject broadcast licensees to 
monetary civil penalties up to $1,000 a day. This provision was not contained 
in the bill upon which the House committee conducted its hearings. Conse- 
quently, we did not have occasion to express our views in that body regarding 
this proposal. The forfeiture provision was added to S. 1898 in executive session 
after hearings had been concluded. 

Section 7 of 1898S would subject broadcast licensees to a $1,000 a day forfeiture 
where the licensee— 

(1) “Has negligently or intentionally failed to operate his station sub- 
stantially as set forth in his license’, or 

(2) “Has negligently or intentionally violated”, or “failed to observe any 
of the provisions of this Act, or any rule or regulation of the Commis- 
gion. ° "or 

(3) “Has violated or failed to observe any cease and desist order issued 
by the Commission.” 

While there are other agencies empowered to levy civil penalties (forfeitures), 
an examination of the statutes indicates that such powers are generally re- 
stricted to offenses specifically spelled out in the statute. As an example, the 
FAA (and formerly the CAA) is given the power to impose a forfeiture for the 
violation of rules and regulations, but only those regulations specifically 
promulgated pursuant to particular statutory authority; e.g., rules relating to 
air traffic, registration of aircraft, safety regulations, accident investigations, 
and the national security (49 U.S.C. 1471). 

In this respect, S. 1898 is markedly different. Not only does it delegate to the 
FCC a blank check to impose forfeitures upon any broadcast licensee for the 
violation of any rule or regulation, but it gives to that agency the additional 
power to levy a forfeiture for such an intangible thing as failure to operate sub- 
stantially as set forth in the license. Now, this isa very broad power. 

What are the terms of a license? Are they limited to the technical aspects, 
or would they include those matters relating to programing which are con- 
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tained in the application form? Frankly, we do not know, if, for example, a 
licensee has promised 15 percent live programing and his renewal form indicates 
only 12 percent, could this be a violation for which a forfeiture might be im- 
posed? And from what date would the forfeiture take effect? 

We believe that these questions underscore the need for setting forth in more 
specific terms the precise nature of the offenses for which civil penalties could 
be imposed. In this regard, S. 1898 suffers from the same defects that were 
inherent in similar legislation up for consideration in 1955 (S. 1549 and H.R. 
5613). 

These bills proposed to grant the Commission power to impose civil penalties 
for violations in the safety and special radio services field. In commenting 
upon the legislation, the Commission itself recognized the need for specificity. 
It stated at that time: 

“The Commission has given careful consideration to the criticism leveled at 
its original proposal because of the fact that it applied to violations of all of 
its rules and regulations. We believe that this criticism can be obviated while 
still meeting the need for effective enforcement of the Commission’s rules. Thus, 
the revised proposal would give the Commission authority to impose monetary 
forfeitures only with respect to specified offenses which are all clearly enu- 
merated in the statute The statute itself will readily apprise any radio licensee 
or operator of the precise violations which will result in liability for a forfeiture. 
These specific offenses are all directly related to the actual operation of the 
radio stations and encompass those violations which could result in serious 
danger to life and property.” 

Throughout his testimony before this very committee, on June 21, 1955, then- 
Commissioner Webster emphasized the need for a quick and efficient method 
of enforcement that could be applied so as to “prevent a chaotic situation from 
developing in the radio spectrum which would seriously endanger the use of 
radio as an essential safety device and generally diminish its usefulness as an 
important aid in a great variety of commercial and industrial enterprises.” 

He laid great stress on the hundreds of thousands of licensees in the safety 
and special services and the inadequacy of existing remedies (revocation and 
cease aud desist orders) as tools for enforcement in this area. The rationale 
here centered around the fact that where large groups of persons are involved, 
and the offenses are of the so-called traffic violation type, administration is 
made simpler through this (forfeiture) device. 

Contrast this with the less than 5,000 licensees in the broadcast field. We 
submit that here there is no similar need for a remedy that is less “cumber- 
some and time consuming” than the procedure for issuing a cease and desist 
order. This is an adequate tool. 

A similar view was held by the Congress in 1952 when suspension and for- 
feiture provisions were contained in the initial drafts of the McFarland amend- 
ments of the Communications Act (S. 658). After thorough consideration, this 
portion of the bill was eliminated at the conference level. In discussing the 
elimination, the conference report (1 R.R. 10: 347) stated: 

“It is believed that the authority to issue cease and desist orders will give 
the Commission a means by which it can secure compliance with the law and 
regulations by licensees. As an alternative to revoking the license in case of 
failure to obey a cease and desist order, the Commission will be able to invoke 
the aid of the courts, under section 401(b) of the act, to secure compliance. 
The courts will be able to enforce compliance through their power to punish 
for contempt.” 

Furthermore, we believe that 8S. 1898, as written, lacks adequate procedural 
safeguards. The only reference to the manner by which these civil penalties 
would be imposed is contained in section 7(b), which refers to section 504 of 
the Communications Act. This section, however, has nothing to do with broad- 
casting. It simply relates to the methods whereby these penalties might be 
collected in the common carrier and maritime fields. Nowhere is there con- 
tained any provision affording the right of a hearing on the merits or the fur- 
nishing of a notice prior to the imposition of the monetary liability. Due to the 
similarity in this regard between §S. 1898 and the prevously referenced 1955 pro- 
posals, we set forth below a resolution adopted by the American Bar Associa- 
tion at the time S. 1549 and H.R. 5613 were being considered : 

‘Be it resolved, That it is the view of the American Bar Association that 
legislation authorizing Federal agencies to impose money penalties for alleged 
violation of law or regulations should not be authorized as a regulatory device 
except upon a most convincing justification and subject to fair procedural safe- 
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guards, including (1) a clear statutory specification of the offense subject 
to the money penalty sanction, (2) provision for adequate and fair procedures, 
including notice to the accused and opportunity to answer prior to imposition 
of the penalty, and (3) other safeguards to avoid an agency prejudgment of 
guilt and the imposition of double penalties for the same offense and to afford 
opportunity for a fair hearing ; and 

“Further resolved, That the administrative law section is authorized and di- 
rected to represent the association in furtherance of the above stated views.” 

It is the opinion of the National Association of Broadcasters that there is no 
need to confer upon the Commission the power either to suspend a station li- 
cense or to impose a monetary penalty. The FCC is one agency which has a 
wide variety of enforcement weapons. Section 301 provides in substance that 
no person may operate a radio transmitter except under and in accordance with 
an FCC license. Within the broad mandate, existing enforcement authority 
permits— 

(1) criminal penalties for willful violation of the act ; 

(2) criminal penalties for willful violation of any rule; 

(3) cease and desist proceedings ; 

(4) revocation proceedings ; 

(5) citation proceedings; and 

(6) the power to require any licensee to submit under oath written state- 
ments of fact on any issue relevant to whether an application should have 
been granted in the first place or whether it should be revoked. 

In summary, then, the varied and effective means now available to the FCC to 
enforce compliance with the provisions of the Communications Act and its rules 

make the new authority proposed in S. 1898 wholly unnecessary. We feel 
strongly that no forfeiture authority should be authorized. However, should the 
Congress disagree, then we would urge that the legislation be definite as to 
offenses and procedures. And the type of offenses susceptible to this liability 
should most assuredly not call for a penaity of $1,000 a day. 

As to offenses, it shouid be limited to those of a technical nature where ques- 
tions of law or interpretation are not apt to arise. These offenses should be 
spelled out either in the statute or the Commission should be directed to specify 
by rule precisely what conduct would be subject to the money penalty. 

As to procedures, no forfeitures should apply until the licensee has been served 
with written notice and given the opportunity to reply thereto. 

This, in our view, is a minimum requirement needed to assure fair proceedings 
under any monetary penalty authority. Furthermore, there should be a right of 
appeal to a court of original jurisdiction for a trial de novo. 

With respect to suspension, this goes far beyond present procedural remedies 
and is so contrary to the historical regulation of the industry that we would 
plead for its deletion from the bill. From the overall governmental, public, and 
industry standpoint, we believe that the legislative and administrative procedures 
presently contained in the Communications Act for the regulation of this industry 
will be more clearly delineated and the proper role of Government in communi- 
cations media will be better clarified by retaining the present remedies and not 
adding new ones of suspension and civil penalties. If a licensee has conducted 
himself in such a fashion as to warrant revocation, then the license should be 
revoked and there should be no in-between area for the lifted-eyebrow technique 
of governmental regulation and supervision. 


Senator Pastor. I wish that you would comment on this suspension, 
or forfeitures, and on the use of the word “negligent” or “intentional” 
as against “willful” or “repeated,” and on this trial de novo, which is 
very important, too. 

Mr. Wasttewsxi. Sir, we believe, as you have indicated in the course 
of the hearing this morning, there are two important provisions here; 
namely, suspension and forfeiture. We believe there is absolutely 
no necessity for the suspension authority, nor do we believe there is 
any necessity for the forfeiture provision in the statute. 

We believe that the present authority of the Commission to revoke 
and to issue cease-and-desist orders already is adequate authority. 

The Commission, as you will recall, back in 1952, at the time of 
the McFarland bill, when it was under consideration by this com- 
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mittee, argued forcefully that it was necessary to have an in-between 
remedy, one lesser than revocation. The Congress at that time gave 
to the Commission in 1952 this latter remedy which they felt was 
necessary. This was in the form of authorizing them to utilize cease- 
and-desist orders. 

Suspension, we believe, is an anusual remedy. We have ex: amined 

many statutes of various commissions and found that only the Inter- 
state Commerce Commission is vested with a power similar to the 
one proposed in S. 1898. By “similar,” I mean applied to a business 
entity. 

As to forfeiture, section 7 of the bill would subject licensees to 
monetary civil penalties up to $1,000 a day. This provision was not 
cont: ained i in the bill upon which the House committee conducted its 
hearings. This was added during the course of the executive session, 
and consequently we did not have occasion to express our views in that 
body regarding this proposal. 

At the present, time, the Commission has enforcement authority. 
The Communications Act at the present time allows the Commission 
to proceed in regard to criminal penalties for willful violation of 
the act. This is contained in section 501. They also have the right 
to move for criminal penalties for willful violation of any rule or 
regulation of the Commission. This is in section 502. 

They have the right to issue cease-and-desist orders. They have 
the right under section 312 to pursue revocation. They follow a prac- 
tice of issuing citation proceedings for violations and infractions, 
and, of course, they have the power to require any licensee to submit 
under oath written statements of fact on any issue relevant to whether 
an application should have been granted in the first place, or whether 
it should be revoked. 

I think that I can summarize our position in the overall, and then 
touch upon the specifies, if I may, Mr. Chairman. 

In summary, we believe the varied and effective means now avail- 
able to the FCC to enforce compliance with the provisions of the 
Communications Act and its rules make the new authority proposed 
in S. 1898 wholly unnecessary. We feel strongly that no forfeiture 
authority should be authorized. However, should the Congress dis- 
agree, then we would urge that the legislation be definite as to offenses 
and procedures. And the type of offenses susceptible to this liability 
should most assuredly not call for a penalty of $1,000 a day. 

As to offenses, it should be limited to those of a technical nature 
where questions of law or interpretation are not apt to arise. These 
offenses should be spelled out either in the statute or the Commission 
should be directed to specify by rule precisely what conduct would 
be subject to the money penalty. 

As to procedures, no forfeiture should apply until the licensee has 
been served with written notice and given the opportunity to reply 
thereto. This, in our view, is a minimum requirement needed to as- 
sure fair proceedings under any monetary penalty authority. Fur- 
thermore, there should be a right of appeal to a court of original 
jurisdiction for a trial de novo. 

On that point, we agree with Mr. Sundlun’s remarks that histori- 

cally the Commission has pursued this practice, and we do not believe 
the statute requires it. We think it should be spelled out. 
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With respect to suspension, this goes far beyond present procedural 
remedies and is so contrary to the historical regulation of the industry 
that we would plead for its deletion from the bill. We believe the 
procedures presently contained in the act for the regulation of this 
industry will be more clearly delineated and the proper role of Gov- 
ernment in communications media will be better clarified by retain- 
ing the present remedies and not adding new ones of suspension and 
civil penalties. If a licensee has conducted himself in such a fashion 
as to warrant revocation, then the license should be revoked and there 
should be no in-between area for the lifted-eyebrow technique of 
governmental regulation and supervision. 

With regard to the question concerning substantially that was 
raised earlier, I would just like to point out, Mr. Chairman, that that 
language is contained at the present time in section 312 as applied 
to the right of the Commission to institute revocation proceedings, 
or to institute cease-and-desist orders. 

Senator Pastorr. That is why | asked if it were a word of art. 
You say it is already in the act. 

Mr. Wasttewskt. It is in section 312. 

Senator Pastors. That gives it a different color. 

Mr. Wasttewskt. I don’t think it has raised any problem of inter- 
pretation. 

Senator Pastor. It has been in the act for some time. 

Mr. WastLewsk1. Yes, sir. 

Senator Pasrore. I asked that question, but I wasn’t given that 
answer. 

Now, let me ask you this question, inasmuch as you do represent such 
a body of the broadcasters. 

I realize how the industry feels with relation to this forfeiture, but 
I have to be practical, too, and I know how you feel about the sus- 
pension—we have gone all through this today. 

Now, I realize it becomes all the more severe if you broaden out 
the criteria for the violation. For instance, if you make it negligent, 
or intentional, as Mr. Sinclair brought out, it could be an accidental 
violation and still could be negligent as against willful and repeated. 

Now, if you established a criteria of willful and repeated violation, 
would you feel strongly about the right of the Commission to impose 
a fine? 

Mr. Wastrewskr. Of course, sir, I would not feel nearly as strongly 
about. it. 

Senator Pastore. If a person willfully and repeatedly commits a 
violation, certainly he doesn’t have any ground to complain that a 
fine is going to be levied, when for that same act he could have his 
license completely revoked. 

Mr. Wastrewskt. I realize that, sir. I would only point out in 
response that the Commission already has the right, under section 
501, and section 502, for willful and repeated violations—— 

Senator Pastore. Just to revoke. 

Mr. Wastrews«t. No, sir, to go to court and to have imposed a 
criminal penalty, in 501 and 502. In other words, any person who 
willfully knowingly does abuse any act, for which no penalty is pro- 
vided in this act by a fine, shall be subject to a fine of not more than 
$10,000 or a prison term of not more than 1 year. 
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Section 502 imposes a fine for willful and knowing violations of the 
rules and regulations of up to $500 for each and every day. 

Senator Pastore. I hope that counsel for the FCC w ould submit 
for the record a rebuttal to this. 

Mr. Wasitewsk1. Sir, I would like to add one more point, if I may, 
in connection with the previous discussion, and that was in connection 
with the problem of forfeitures, and you were discussing when does 
this start applying. 

We would ask if you are going to have it in there, when does it stop 

plying, so to speak, and to give a specific example you were talking 

Shai a 90- day statute of limitations, more or less. 

Senator Pasrorr. Yes. 

Mr. Wasitewski. Now, then, if the Commission should notify a 
licensee that he is subject to a forfeiture for a given act, this notice 
may encompass matters that are not necessarily black and white. 
For example, in section 317, to use that as an example, where the 
Commission all of a sudden adopted something contrary to that which 
had been in existence for the last 15 or 20 years, and the licensee may 
disagree with the Commission, we believe that not only should you 
have a statute of limitations going back 90 days, we believe that the 
forfeiture should stop ace umulating, this up to $1,000 per day, at the 
time the notice is given to the licensee, and then that the Commission 
would have to give subsequent notices, presumably. 

Senator Pastore. Well, not if it is a willful or a repeated violation. 
I go along with the purpose of the statute of limitations, just so that 
you can’t reach so far back in the past to catch a man unprepared, and 
then you get into the element of whether or not there is an element 
of laxness for not having prosecuted for an act committed some time 
ago. 

The way the provision is drawn, under our procedure you have to 
come in every 3 years to get your license renew a When you go to get 
the license renewed they could hit you between the eyes W ith these 
violations, the chances are you have been committing negligently, as 
the bill passed the House, for a period of 3 years. 

The argument was made if you had a Commission that. would be 
capricious enough—I can’t imagine you would have—they would reach 
out and fine you $1 000 a day for the whole 3 years. 

In order to eliminate that, there has to be a point beyond which they 
can’t go. In other words, if you committed an act 5 months ago, 

they should have discovered it 3 months before it got stale, and not go 
back 5 months. They can only reach back 3 months. 

Now, once you have been notified that an act is willful and deliberate, 
and that it isa repeated act, I ee it is incumbent upon you to stop 
it until the matter is resolved. I don’t think you need that kind of 
protection going in the other direction so much as you need it going 
m the past. You don’t want to be made to account for an act you 
might have committed 3 years ago. 

Mr. Wasttewsxt. But, sir, I would merely suggest. the Commission 
may say to yoy you are committing an aet which is in violation of, say, 
section 317, You are receiving free records and putting them on the 
air without a sponsorship identification announcement. 

[, as a licensee, do not believe the Commission is correct in this in- 
terpretation and I want to contest the interpretation. I think in this 
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nebulous, gray area of interpretation of rules, regulation and statute, 
there should be in addition a cutoff date for any future violations. 
That is all I am saying. 

Senator Pastore. Well, let’s assume that you are wrong, and let’s 
assume the courts said you were wrong. Why should you have pro- 
tection against committing a crime? Don’t you see? The mere fact 
that it is called to your attention—you put it on a very innocent level, 
but, first of all, they have to prove the act as willful that you com- 
mitted. Now, willful is willful, you and I don’t have to begin argu- 
ing about that, because it is a word of art that has been defined many, 
many times by the court, or that it is a repeated act. They bring it to 
your attention. A prudent man would stop doing it, and then bring 
it to court to find out if he were wrong or right before he continues 
to do it, because let’s assume that you are wrong. 

Why should you have any protection against keeping on commit- 
ting an act that is against the law? 

Mr. WasttEwski. But these are not such acts that are so contrary to 
the public interest. 

Senator Pasrorr. I don’t think you are going to have much trouble 
with the FCC on that. You haven’t had it up to now. Asa matter 
of fact, I don’t think they have revoked a license since they have been 
in business; let’s face it. 

I am a little surprised when you people come in so fearful about 
what is going to happen. They have never revoked a license as long 
as I have been here. Don’t worry too much about that. 

Mr. Wastewski. Thank you. 

Senator Pastore. All right; our next witness is Mr. Woodland. 

And let me thank you for coming, it has been a pleasure to have you. 

Mr. Wasttewskt. Thank you. We offer our cooperation in draft- 
ing the regulation. 

Senator Pasrorr. I hope in whatever form the bill is passed, as I 
said to Mr. Sinclair, 99.4 of the broadcasting industry is an industry 
of integrity, with men dedicated and devoted to run it, who try to serve 
the public. They cooperate in time of tragedy or disaster. It is a 
fine industry, but every once in a while some little scandal happens 
that seems to taint the entire industry as a whole, and that is re- 
grettable, but that happens in Congress, it happens in public life, it 
happens in private business, and it just happens, and what we are try- 
ing to do is to put certain restraints here so that it won’t happen again, 
and if it does happen, the culprits will be brought to justice. I think 
by and large 99 percent of the industry doesn’t have to worry one 
single iota over this legislation, and I don’t think in my humble 
opinion they are going to lose any sleep over it, either. 

All right, Mr. Woodland. 


STATEMENT OF CECIL WOODLAND, GENERAL MANAGER, RADIO 
STATION WEJL, SCRANTON, PA. 


Mr. Woopianp. Mr. Chairman, my name is Cecil Woodland, and I 
am general manager of Radio Station WEJL, operating at Scranton, 
Pa., on 630 kilocycles, with 500 watts, daytime only. 

Incidentally, I am not an attorney, so I can’t get involved on those 
points. 
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I appear here today on behalf of the Pennsylvania Association of 
Broadcasters, of which I am the immediate past president, and cur- 
rently a member of its board. ‘The association represents a very large 
percentage of the radio and television broadcasters in the Common- 
wealth of Pennsylvania, with all major stations in membership. 

Incidentally, permit me to tell you that I have been actively en- 
gaged in radio broadcasting for more than 20 years, with 18 of those 
years spent in a management capacity. It is also my privilege to 
be a member of the radio code board of the National Association of 
Broadcasters. 

It is my belief that Senate bill 1898 represents desirable and needed 
legislation with the exception of these provisions which call for fines 
and suspension for violations. 

In this area, I feel very strongly that it would be the public which 
would suffer to a far greater extent than the licensee in the case of 
suspension of service. For the period of suspension, the service 
normally provided, and upon which the listeners depended, would un- 
doubtedly be unavailable. Granted that in some areas other stations 
might possibly provide some of the services lost to the public, there 
is no such guarantee. 

As a matter of fact, it is extremely unlikely that other stations 
would attempt to provide the lost services, because to do this would 
mean the necessity of usurping the normal programs of such other 
stations in order to provide the additional services; and, if such pro- 
grams were usurped, we would have a situation where listeners were 
still being deprived of their usual service because of the loss of such 
programs. 

In a great many cases, the public could well be deprived of the 
only bro: adcasting service available to it during the period of suspen- 
sion, and this, I repeat, would penalize the general public to a greater 
extent than it would the licensee. 

Permit me to point out specific possibilities which could occur in our 
northeastern Pennsylvania area, and in doing so I firmly believe the 
situation is typical of what could be the case in other areas. 

For example, our station, to my knowledge, is the only one in our 
part of Pennsylvania which has an emergency powerplant which is 
ready and able to keep our station on the air when there is failure of 
commercial power. At the very time when our station would be the 
only source of emergency bulletins for the public, we would be unable 
to provide that service were our station to be under suspension. 

There are two fairly recent examples which will show how that serv- 
ice was of emergency importance to northeastern Pennsylvania. The 
first of the two occurred during the disastrous hurricane and floods 
of 1955, when we were able to broadcast emergency information to 
marooned communities by working closely with the State police, civil 
defense, the Red Cross, the Marines, and other rescue organizations. 

Just 2 years ago, in 1958, the heaviest snowfall in history hit this 
area and, again, our facilities were utilized to help in rescue and 
other emergency activities which could not have been carried on, of 
course, had we been under suspension, and had normal power sources 
been out of operation due to the particular emergency situation. 

Of possibly greater seriousness would be the loss of conelrad service 
to the public by the removal from the air of a conelrad key station. 
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Should an enemy attack occur during the suspension of operation of a 
conelrad key station, the public, the ‘civil defense authorities, and the 
civil defense volunteers in many communities would be left. without 
the vitally needed help of conelrad. This fact, alone, will serve to 
underline my contention that it would be the public which would be 
hurt most by a broadcast license suspension. 

Also important is the fact that a large number of stations operated 
at a loss during the past year, and a suspension could result in a per- 
manent discontinuance of service and the discharge of complete staffs. 
Even if the stations could survive the suspension economically, the 
innocent staff members would suffer serious loss of income during the 
suspension period. 

As a responsible broadcaster, I feel that the present revocation pro- 
visions of the Communications Act stand as the strongest possible 
protection to the American public, and I do not and cannot share the 
feelings of those who believe revocation to be too severe a penalty. 
It is my contention that all responsible broadcasters believe that if a 
licensee does not, or will not, operate in the public interest, conven- 
ience, and necessity, he should face revocation proceedings. Bear in 
mind, please, that a full hearing will always protect the interests of 
an innocent violator. 

Furthermore, the actual purpose of this amendment could fail by 
virtue of the fact that an irresponsible broadcaster, who might nor- 
mally conform more closely to regulations because of his fear of 
losing his license through revocation proceedings, could well be 
tempted to operate with much lower standards and to be guilty of 
more serious violations when he could comfort himself with’ the 
knowledge that, instead of facing revocation, he could probably 
escape—at the worst—with a short-term suspension and, quite pos- 
sibly, with only a fine. 

I feel that any willful violation should be treated as a very serious 
matter, and I repeat that the present revocation proceedings ade- 
quately provide for this. The Federal Communications Commission 
and the Communications Act provide adequate protection for the 
innocent violator through present procedures, up to and including 
hearings. 

I respectfully submit, therefore, that my objection to fines and sus- 
pension is completely unselfish, and is predicated entirely upon the 
basis that it would be the public and not the broadcaster who suffered 
most. 

Senator Pastore. Thank you very much, Mr. Woodland. 

Mr. Ford would like to make a comment on the previous witness 
with reference to one of the observations made. 

Mr. Forp. With respect to the statement that there is a provision in 
the Communications Act, 501 and 502, I believe, that violation of the 
act for which no specific penalty is applied is subject to criminal in- 
dictment and fine, and that that is the reason we should not have the 
forfeiture provisions. 

Well, I think the chairman this morning characterized the people 
in this industry as a pretty good people. “We are not dealing with 
a bunch of criminals, and the Commission is reluctant. to proceed 
criminally, and U.S. attorneys who know these people in their areas 
are reluctant to proceed criminally against them. This is a civil 
penalty forfeiture, not a criminal penalty, and we would prefer to keep 
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the sanctions on the civil side of the law rather than to—except in 
those rare instances where there is, like some man outfitting himself at 
a racetrack and defrauding people with an illegal broadcasting station 
on his person, or something of that sort, reserve the criminal penalties 
for criminal actions, and not for civil forfeitures. 

Senator Pastore. In other words, today if a man commits a viola- 
tion of one of the rules, willfully or repeatedly, all that you can do, 
if it is proved that he has done it, is revoke his license, and you would 
like to have something in between. 

Mr. Forp. We would proceed to proceed against him criminally. 

Senator Pasrore. But rather than go to that extreme, you would 
like to have something in between ? 

Mr. Forp. That is correct. 

Senator Pastore. All right, thank you, Mr. Ford. 

Mr. Baker. 


STATEMENT OF WARREN BAKER, CHAIRMAN, LEGISLATIVE COM- 
MITTEE, FEDERAL COMMUNICATIONS BAR ASSOCIATION 


Mr. Baxer. Mr. Chairman, and members of the subcommittee, my 
name is Warren Baker, and I am chairman of the Legislative Com- 
mittee, Federal Communications Bar Association. I am formerly a 
General Counsel of the Federal Communications Commission, pres- 
ently practicing law before this Commission and other administrative 
agencies. 


Senator Pasrore. Are you going to read this statement in 3 minutes, 
Mr. Baker? 


Mr. Baxer. No, sir; I have prepared a statement which has been 
given to counsel for the committee. I would like it to be placed in 
the record. I will briefly state the few things I think we could add 
at this moment. 

Senator Pastore. All right, sir, and it is so ordered. 

(The statement of Mr. Baker is as follows:) 


Mr. Chairman and members of the subcommittee, my name is Warren E. 
Baker and I am chairman of the Legislative Committee of the Federal Com- 
munications Bar Association. I am a member of the law firm of Chadbourne, 
Parke, Whiteside & Wolff, 640 Shoerham Building, Washington 5, D.C., and a 
former General Counsel of the Federal Communications Commission (1953-58). 

On behalf of the Federal Communications Bar Association I am presenting 
the view of the association on S. 1898, a bill which the bar association supported 
before it was passed by the Senate and subsequently amended by the House of 
Representatives. 

The bar association is heartily in accord with most of the amended version 
of S. 1898. Initially, section 2 of the revised bill would amend the Communica- 
tions Act so far as to delete the provisions of the Communications Act which 
permit Commissioners to accept honorariums for the presentation or delivery 
of publications or papers. This was previously the substance of 8S. 1735, which 
the bar association supported before this committee. Sections 3 and 4 of the 
bill presently under consideration contain the substance of S. 1898 as it was 
passed by the Senate. It is our understanding that this redraft is for clarifica- 
tion and was not intended to be a change in substance. Indeed, representa- 
tives of the bar association participated with the staff of the House Interstate 
and Foreign Commerce Committee in redrafting this language, and the associ- 
ation supported the enactment of this portion of the bill. 

Section 5 deals with the procedures and requirements in situations where 
conflicting applications for license are settled by mergers or dismissals rather 
than by the completion of the adjudicatory processes. The bar association sup- 
ports this section of the amended S. 1898. 

59931—-60 6 








78 PROPOSED AMENDMENTS TO FCC ACT OF 1934 


Section 6 would modify the Communications Act so far as to add the power 
of suspension of licenses for a period not to exceed 10 days in addition to revoca- 
tion for various violations of rules, regulations, and law. The bar association 
opposes this portion of the amended S. 1898. 

Section 7 of the revised S. 1898 would amend the Communications Act so as 
to authorize the imposition of forfeitures or civil penalties by the Federal Com- 
munications Commission for various violations of rules, regulations, and the 
law. The bar association opposes the enactment of this portion of revised 8. 
1898 as presently drafted. 

Section 8 would amend section 317 of the Communications Act so as to clarify 
the obligation of licenses with respect to announcements where matters are 
broadcast for money, services, or other valuable consideration and imposes an 
obligation on individuals receiving payment or compensation to disclose the same 
to the licensees. The bar association supports this amendment to the Com- 
munications Act. Section 9 of the revised S. 1898 prohibits certain fraudulent 
and deceptive practices in contests broadcast over radio and television stations. 
The bar association supports this provision. 

In substance, then, the bar association supports revised S. 1898 with the excep- 
tion of those amendments contained in sections 6 and 7 which would authorize 
Federal Communications Commission to suspend licenses and to impose for- 
feitures for various kinds of misconduct of licensees. Briefly, we believe the 
additional powers sought have not been shown to be necessary and are not 
properly safeguarded so as to prevent abuse. We would like to comment in 
somewhat greater detail on sections 5, 6, and 7 of revised S. 1898. 


DROPOUTS AND MERGERS 


Section 5 of revised S. 1898 deals with the vexing problem sometimes referred 
to as “payoff” and “dropouts.” In instances in which more than one application 
is filed for a particular broadcasting station, even though a grant of either 
application would be in the public interest, it is necessary to determine which 
applicant should receive the grant. In view of the lengthy adjudication process 
in many instances, the parties arrive at a settlement rather than complete the 
comparative contest. It must be kept in mind that the Commission would have 
made a grant without a hearing to either of the applicants but for the filing of 
the other application. The settlements have taken two general forms. In some 
instances all applications except one were dismissed, and those applicants dis- 
missed were compensated. The payment might represent a part, the whole or an 
excess of their actual out-of-pocket costs. In other instances the matter was 
settled by a merging of interests either into one applicant or through the 
formation of a new application. 

Because in some instances it appeared that applications were filed solely to 
make a quick profit by being paid off, both the Commission and Congress were 
concerned. The bar association has also been concerned with possible strike 
applications being filed by parties for their nuisance value. The Federal Com- 
munications Commission has taken some steps recently to scrutinize these pro- 
posed settlements more carefully. We agree that it is desirable to take steps to 
minimize this frivolous or nuisance-type application. 

On the other hand, the bar association does not believe that the public interest 
is necessarily served by every contest being fought to the bitter end. In fact, 
where all parties have demonstrated that a grant to them would be in the public 
interest and where a reasonable settlement is possible, we believe the avoidance 
of delay in service is in the public interest and should be encouraged. 

The bar association believes that the provisions set forth in revised S. 1898 
represent a reasonable compromise of the conflicting problems, i.e., (1) eliminat- 
ing the likelihood of profit from the filing of strike applications or misuse of 
Commission processes and (2) permitting bona fide settlements amongst quali- 
fied applicants in order to bring service to the public more expeditiously. It has 
been apparent that the quickest and most speculative profits arise when sub- 
stantial payments are made over and above the cost of the prosecution of the 
application. The proposed language prohibits this; however, possible profit 
remains for the bona fide applicant who is willing to fully prosecute his applica- 
tion or merge with other applicants for the long-range profit from operating a 
station in the public interest. Long-range investment is less attractive to the 
speculator, and thus frivolous or speculative applications are discouraged. 
Since the Commission must approve every agreement in which there is a merger, 
this section now prohibits any behind-the-scenes settlement. 
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Of course, in every instance there are equities on each side and even though 
some parties might well be more likely to win than others, the differences 
between the applicants would not justify one party’s winning everything and 
the other parties’ losing all. This legislation does not contemplate any fixed 
formula but merely a disclosure to the Commission of the facts in the situation. 
However, it does seem to us that where all applicants are qualified a merger 
of those applicants results in a qualified applicant, and normally a bona fide 
merger would be found in the public interest. Under these circumstances the 
bar association believes that section 5 of revised S. 1898 which deals with this 
problem should be enacted. 

SUSPENSIONS 


The new sanctions and powers inserted in revised 8S. 1898 were requested in 
part by the Federal Communications Commission. Why are the powers needed 
and what will be the effect of the use of the powers? Presently, under the 
Communications Act, the Federal Communications Commission may revoke li- 
censes and construction permits for specified kinds of misconduct. The Fed- 
eral Communications Commission is also authorized to issue cease-and-desist 
orders and where actual violations have occurred to request the Department of 
Justice to bring suit to have fines and penalties imposed on licensees. 

The present bill would give the Federal Communications Commission the pow- 
er to impose suspensions of licenses for not more than 10 days for various kinds 
of misconduct similar to those for which revocation is authorized and the pow- 
er to impose forfeitures or civil penalties in similar situations. It is alleged 
that revocation is not a useful tool, since it is such a severe penalty as to be 
warranted only in the most flagrant situations. Lesser sanctions are thus 
claimed to be needed. Unexplained is the lack of use of the power to enter 
cease-and-desist orders. This, incidentally, is the primary tool of enforcement 
of the Federal Trade Commission. 

The Communications Commission has seldom even tried to issue a cease-and- 
desist order, and the usefulness of this power, particularly in areas where there 
may be a difference of opinion as to whether conduct is of the nature which 
should be prohibited, is basically untested. In the area in which it can be 
alleged a cease-and-desist order is not useful; namely, for violations of clear 
and specific rules and regulations, the Communications Act also provides sanc- 
tions which have largely been unused. Section 502 of the Communications Act 
provides fines for violations of rules, regulations, restrictions, conditions, and 
laws. It can hardly be successfully argued that additional powers are needed 
where existing powers have been largely unused. 

Furthermore, the exercise of the suspension power would have an adverse 
effect which is neither justified nor warranted. The innocent would suffer 
along with the guilty if this power were used. It is argued that suspension 
is a lesser penalty than is revocation and thus is useful in circumstances where 
revocation would be too harsh. Admittedly, revocation is a harsh penalty and 
should only be used where conduct which exists demonstrates the unfitness of 
a licensee, or some other fact clearly indicates that the continuation of service 
would be contrary to the public interest. However, if revocation were used, 
some other party would obtain a license and provide a service in substitution 
thereof, which would be in the public interest. Any temporary hiatus in 
service which might result would be outweighed by the long range public 
interest. 

In the case of suspension, however, it is clear that a continuation of the 
services of the licensee is consistent with the public interest. The suspension 
of service, even if only for 10 days, while it would be an economic penalty on 
the licensee, would also penalize the public and advertisers. Certainly the 
public and the advertisers should not be penalized along with the licensee 
unless it is impossible to penalize the licensee without such adverse effect. 
Obviously, the licensee can be reached without harming the public. A direct 
imposition of fines and penalties rather than the indirect one of depriving a 
licensee of revenue through suspension would accomplish the same result with- 
out penalizing others. 

It may well be argued that suspension of licenses is a sanction which has 
been authorized in many fields such as taxicab operators, pilots, and other 
licensees. The basic difference is that in these fields there are numerous 
licensees and they are more or less interchangeable. People are not depending 
on a particular licensee. In broadcasting, contracts fun for some time and 
replacing a station to carry advertising is not done overnight. The only com- 
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parable situation to a broadcaster where the public and advertiser are depend- 
ing on his services would be common carriers such as the bus lines, the railroads 
and the airlines. It is significant that suspension of operations for common 
carriers is only authorized in the most extreme circumstances where the safety 
of the public is at issue and not as an economic penalty on the licensee. 


FORFEITURES 


O” + opposition to the enactment of the forfeitures provision found in section 
7 of revised S. 1898 is on different grounds. While we do not believe any show- 
ing of need for this type of sanction has been shown, this is not our basic 
concern. We are concerned here with possible abuses which might arise 
because of lack of safeguards. Fines and penalties are no less onerous because 
they are called forfeitures or civil penalties. Yet when the proposed section 
503(b) is compared to section 502 of the present Communications Act, it is 
seen that greater penalties are imposed for lesser misconduct. 

Section 502 permits a fine of only $500 per day. Proposed section 503(b) 
allows $1,000 per day. Section 502 requires that the violations must be ‘“‘will- 
fully and knowingly” done, while proposed section 503(b) penalizes “negligent” 
violations. Indeed, the violation of a cease and desist order could be penalized 
even though completely “inadvertent.” 

We note that an extremely broad range of violations falls within this pro- 
posed forfeiture section. The penalty could be just as large for a minor and 
technical violation as for gross deliberate ones. This makes possible abuse of 
agency power. Congress has not been this broad in grants of power to the ICC. 
In the Interstate Commerce Act various sections dealing with forfeitures for 
certain kinds of violations are set forth and maximum penalties range from $25 
per day to $5,000 per day. While abuse of this econemic power may not occur, 
its possibility suggests the need for safeguards. A civil penalty of $1,000 per 
day for 10 or more days would bankrupt many small stations. 

Having in mind the magnitude of this economic power, we should look care- 
fully at the need for the grant of this power and the procedures which will be 
used in its implementation. While no hearings were held on this particular pro- 
Vision, a similar forfeiture bill was requested by the Federal Communications 
Commission. Generally, it was urged that the authority to impose civil penalty 
in lieu of criminal penalties would permit the assessment of penalties for actual 
violations and avoid burdening the Federal courts. It was argued that this was 
similar to the traffic violation system familiar to all. No hearing was to be 
available prior to the assessment of a penalty. No notice, as now required by 
section 9(b) of the APA, and an opportunity to comply was required. Indeed, 
the only procedural protection available is that implied in the collection proce- 
dure where a licensee refuses to pay the assessed penalty. 

The details of this process are not spelled out in the proposal, but it has been 
said that in a suit for collection a hearing would be available on all matters. 
We feel it imperative that it be made clear that in such hearing the Federal 
court pass not only upon the question of whether the violation took place, but 
also upon whether the amount of the forfeiture is reasonable. In addition, we 
feel that fines, whether civil or criminal, should only be imposed for willful, as 
contrasted to negligent, violations. 

Hither of three changes would meet these objectives: (1) Omit the present 
proposed section 7 of revised S. 1898; (2) insert “willfully and intentionally” 
or “willfully and knowingly” in each of the appropriate clauses in proposed sec- 
tion 503(b); or (83) make section 9(b) of the Administrative Procedures Act 
applicable to forfeitures as it is to revocation, cease and desist orders and pro- 
posed suspension, 

In summation, the bar association supports the enactment of revised S. 1898 
in all respects except granting authority for the Communications Commission to 
suspend licenses and to impose forfeitures against licensees. We believe that 
the suspension provision should be eliminated completely. We believe that the 
provisions in section 7 of the proposed bill relating to forfeitures should either 
be eliminated or amended so as to only penalize willful actions, and we believe 
that it should be made clear that if forfeiture provisions are adopted a hearing 
on all issues should be available in the Federal courts. We thank the com- 
mittee for this opportunity to make known our views on this bill. 


Mr. Baxer. On behalf of the Federal Communications Bar Asso- 
ciation, 1 am appearing. In our statement, we pointed out most of 
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the things that have already been raised this morning. We sup- 
ported the bill except with respect to two provisions, suspension and 
forfeiture. We opposed suspension for the very reasons that have 
been discussed; namely, the harm to the public w hich was unnecessary 
to provide an economic penalty. We opposed the provision on for- 
feiture, not on the merits, esentially but on the precedural matters. 
Basically, we felt that two things were required. One was that the 
language making it possible to ‘provide fines, civil penalties, if you 
will, should not be made simply for negligent acts but should be for 
willful acts. 

Second, we also felt that since this kind of a provision did not pro- 
vide a complete hearing with a record prior to the imposition of a 
fine, it should be made quite clear that upon any imposition of a 
fine and the collection in the court to prevent abuse it should be a 
trial de novo. 

There has been some discussion of this matter, and the communica- 
tions bar association would be very happy to assist in drafting lan- 
guage which might be pertinent in this matter. 

Comments have been made with respect to the procedure before the 
Civil Aeronautics Board. I previously served on the staff of the 
Civil Aeronautics Board for some 7 years, and am familiar with the 
process of collection there. It might be of interest to note that the 
present act under which the Civil Aeronautics Board operates, the 
Federal Aviation Act of 1958, specifically provides that in the collec- 
tion of these penalties the tr ial shall be on the merits. This is not the 
same as it has been in the past. I think that certain language could 
be drafted which would make it quite clear that on any collection 
here there would be in issue not only the question of whether there 
had been a violation, but as to the reasonableness of the amount of the 
peni alty imposed, because the standards that are set here are very broad. 

The total amount of penalty could be quite excessive. Therefore, 
in order to insure that there would be no abuse, event though I am 
quite sure there will not be in most cases, we should be able to question 
whether or not an excessive amount of penalty had been imposed. 

Senator Pasrorr. Can you do that under the CAB provisions? 

Mr. Baker. Yes, you could. I think the language “a trial on the 
merits de novo” would be more accurate than merely a trial on the 
merits, but I think it should be made clear. U nder these circum- 
stances, the civil penalty provision would cover the greatest portion of 
the violations under which there would be no question but a violation 
had been held, and a reasonable penalty might be imposed very ex- 
peditiously without excessive procedures, and without excessively 
using the time of the Federal Communications Commission. 

In any case in which an abuse did occur, a man would be protected 
by his right in the court. 

On behalf of the Communication Commission Bar Association, I 
thank you for the opportunity of appearing. 

Senator Pastore. Thank you very much. It i is always good to hear 
from you, because you have had such wide experience in this particular 
field, and I would at this time suggest that the chief counsel of the 
FCC make a note of the suggestion made by this witness, and that 
would apply also to Mr. Zapple of our committee, because if the 
procedure is already spelled out in another agency, I think that that 
will facilitate our work here. 
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Mr. Baker. And may I make one correction of a typographical 
error in my statement which is going in the record. At the top of 
page 7, at the end of the sentence at the top of the page, the word 
was “stations.” It has been typed “situations.’ 

Senator Pasrore. Now we have Mr. Ballard, Mr. Rea, and Mr. 
Speiser. 

We shall recess until 2 o’elock. 

(Whereupon, at 12:49 p.m., the subcommittee recessed, to recon- 
vene at 2 p.m., the same day.) 


AFTERNOON SESSION 


Senator Pastore. This hearing will now come to order. 
Our first witness this afternoon is Mr. Ballard. He is representing 
the American Federation of Musicians. 


STATEMENT OF STANLEY BALLARD, SECRETARY, AMERICAN 
FEDERATION OF MUSICIANS 


Mr. Batxiarp. Mr. Chairman and members of the subcommittee, my 
name is Stanley Ballard. Iam the secretary of the American Federa- 
tion of Musicians of the United States and Canada, and it is in this 
capacity that I appear here today. 

When our international president, Mr. Kenin, wrote to Senator 
Pastore on June 30 to request permission to be heard the other day, 
he did so as the spokesman for more than a quarter of a million 
musicians who have a vital economic interest in the broadcast in- 
dustry. 

Because of emergency commitments elsewhere, President Kenin 
was unable to appear, and he asked me to come before you to present 
the views of the thousands of worthy and talented men and women we 
repr esent. 

Senator Pasrorr. We regret very much his inability to be here. 

As a matter of fact, one of my colleagues, Andy Thompson, back 
in my State, wrote to me when I was back in Rhode Island and told 
me about the desire of Mr. Kenin to appear, and he thought it would 
be a very welcome thing if he did, and we regret very much that he 
is not here. 

Mr. Batxarp. I will convey your sentiments to him and I hope some- 
time in the future he will have the opportunity and privilege of ap- 
pearing before this committee. 

Senator Pasrorr. I look forward to it. 

Mr. Batxarp. Nevertheless, I am grateful for this opportunity to 
appear here, Senator Pastore. 

First I wish to congratulate and commend this subcommittee for 
the attention it has already paid the public interest. Before making 
more detailed comments on the bill under consideration, I would, 
however, appreciate the opportunity to make a few brief, background 
remarks. 

It was largely through the use of music that the radio and television 
industries popularized ‘themselves and grew from proportionally min- 
iscule investments into financial giants. They are supported by the 
public today on the crest of considerably more than 10 billion dol- 
lars’ worth of receiving equipment purchased for American homes. 
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They are nurtured—again by the American public through hidden 
costs in the value of the consumers’ purchasing dollar—with an ad- 
ditional $2 billion more annually in recent years. 

So you can see, gentlemen, that the musician and his family, per- 
haps more than a million of our total population, have a dual in- 
terest in radio and TV, as citizens and as craftsmen whose livelihood 
is so inexplicably bound up with the industry. 

Nearly all of us here are old enough to remember the early days of 
radio when large orchestras dominated programing. That day is 
past. That day is past. Today there is the merest trickle of live 
music out of radio itself, although many of our stations, including 
most of the major ones, spin records, ad nauseum. Except for the 
sporadic “spectacular,” the same holds true for television. 

Nearly all of the major TV shows are prepared on tapes. In many 
of these they hire musicians to play the background music that ac- 
companies such shows. A score or more of the most popular shows do 
use live music—but many producers don’t hire American musicians 
to play the musical backgrounds for such typically American shows 
as Westerns and “Who-done-its.’ 

Music for such shows—and one is a science-fiction show that is 
filmed with the active assistance of the U.S. Air Force—is sent in from 
abroad and the background sound track is taped into the film using 
foreign musicians to perform at rates far below the standards neces- 
sary to support American craftsmen decently. 

Or, worse yet, the musical backgrounds are pieced together from old, 
secondhand tapes—so that ev en foreign musicians receive no pay for 
this stale, canned music which is surreptitiously sneaked into Aineri- 
can TV shows in a deceptive manner. 

The television industry—networks, TV film producers, broadcasters, 
and sponsors—has unfettered license to utilize, without any identifica- 
tion, canned foreign music in otherwise wholly American shows de- 
signed to sell American products to the American public. 

“Let me hasten to add that we have no objection whatever to the 
presentation of true culture musical programs by foreign artists 
either in person or by recording. It is only the specious, unl: abeled for- 
eign music against which we protest. The net effect of ‘this practice is 
to condemn the American public to inferi ior, substandard music which 

an only cause a deterioration of our precious musical heritage and a 
diminution of professional work opportunities for American 
musicians. 

The situation is so bad, gentlemen, that your colleague, Senator 
Wayne Morse, of Oregon, has introduced for your consideration Sen- 
ate Resolution 126, which condemns this practice and proposes to in- 

vestigate it. 

On the other side of the Capitol, Congressman Thomas Pelly, of 
Seattle, Wash., has introduced H.R. 11043, that would make it a crime 
to import tapes or other mechanical devices recorded abroad by for- 
eign musicians to be dubbed into seemingly American-made TV or 
motion picture shows. 

I now wish to relate this background information to the matter at 
hand, the consideration of S. 1898. 

Obviously it is not in the public interest for the highest developed 
American art form, music, to die, yet that surely is happening. Only 
a relative handful of our quarter of a million federation members can 








84 PROPOSED AMENDMENTS TO FCC ACT OF 1934 


earn a living annual wage at his chosen career. Each year the situa- 
tion worsens. The art ral help 
if they are to survive. 

We submit that it is in the public interest for the radio and tele- 
vision industries to support American music actively. Yet you can 
see what is being done by the industry in the pursuit ‘of the fast buck. 

When this matter was brought to the attention of the Federal Com- 


munications Commission, we were told by letter dated June 15, 1960, 
and I quote: 





I should like to point out, initially, that there is no provision contuined in 
the Communications Act of 1934, as amended, which prohibits the practice of 
which you complain: and, accordingly, the Commission has promulgated no rules 
dealing with this subject. It should further be pointed out that the Commission 
exercises no regulatory authority over networks or program producers except 
insofar as they may also be licensees of broadcast stations. 

In the light of the above information your complaint appears to be of such 
a nature that its resolution would be dependent upon an expression of cOn- 
gressional intent through legislation which would restrict such practices. 

In so many words the Commission told us it is not a crime to use de- 
ceptive canned music; that the FCC has no rule against this practice; 
and can, furthermore, do nothing about it. Obviously, gentlemen, 
the only conclusion that can be reached is that the Commission must 
be instructed by the Congress in its proper function—that of safe- 
guarding the public interest. 

I come now to the specifics of the bill, S. 1898. 

Section 4 of S. 1898 touches on this ‘matter. Basically, section 4 
would require the FCC in most cases to hold applications for not less 
than 30 days after public notice of their acceptance for filing. 

Provisions are made for the filing of protests against applications. 
The criteria to be applied in granting or denying an applic ation are 
stated to be the “public interest, convenience, and necessity.” 

In essence, section 4 emphasizes and makes clear the rights of those 
who wish to protest the granting of an application and guarantees 
such persons full opportunity to make those objections ‘known in 
public. 

However, we urgently request that section 4 explicitly provide for 
intervention by any person or by the public, so that recognition can 
be given in these matters to interests other than economic. 

No economic, commercial, or competitive interest should be an abso- 
lute requirement for intervention in a license application or renewal 
hearing. Local affairs—and radio and television stations are certainly 
local as well as national affairs—traditionlly have been conducted on 
the town hall or open meeting principle where civic-minded citi- 
zens can be heard. 

Many of the ills that beset the broadcasting industry are traceable, 
in our opinion, directly to the fact that the Federal Communications 
Commission has operated in a vacuum in its day-to- day affairs. Let 
us bring it out into the open by stating specifically in section 4 that 
any responsible citizen or group of citizens may be heard at these 
application hearings. 

The granting or w ithholding of a license is a civic community mat- 
ter—not something in the purview only of the FCC and the commer- 
cial interests of the industry. 
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As you know, the aim is to regulate certain industry practices. This 
can, we submit, be best done by listening to the public and not just to 
the interests which are to be regulated. 

Section 5 of the bill, as it stands, already approves this concept in 
principle in that it requires the licensed applicant to give local, public 
notice of application for hearing. However, unless section 4 explic itly 
opens these hearings to all responsible f factions as intervenors, section 
5 may well lose its effectiveness. 

Sections 3 and 6, we believe, also deserve a word. 

Section 3 would prohibit the FCC from granting licenses on a 
3-year or nothing basis, as it has done in the past. In intent, section 6 
is ‘similar in that it specifically provides for less severe penalties than 
all or nothing revocation on unimportant infractions. We are happy 
with these two sections. Both can be useful to a virile FCC, in the 
one case, by setting up what might be termed a probationary license 
period; and in the other, to crack down with less than the “death 
penalty” on an operator who may not deserve to be economically exe- 
cuted but who should be apprised that the FCC means business. 

Most important of all, 1 suggest, is that S. 1898 has a significant, 
glaring omission. The ‘natural effect of the omission of Janguage 
aimed at dealing with deceptive canned music is to enable the indust ry 
to strike continuing blows at American culture. 

We say that when TV programs use foreign canned music instead 
of live, American music, they should be required to admit it openly. 

For many years, FCC regulations required that station and network 
operators identify by appropriate announcements the use of record- 
ings or transcriptions. This rule has been dropped ostensibly on 
the ground that it imposes undue burdens on operators and because 
of a notion of the FCC that “the public does not really care anyway.” 

This is not true. The artist and the musician have an inherent 
right to this public recognition. And the public has a right to know— 
as you are aware, this was the initial reaction to the quiz show scan- 
dals and other payola, but we have found that the public does care 
when it is being suckered. 

It would make such frauds as the use of foreign taped music on 
westerns and “Who-done-its” impossible. What sponsor in his right 
mind would care to announce publicly that the music for “Men Into 
Space” or for “Bat Masterson” was made in Munich, Rome, or Tim- 
buktu. Or that it was snipped from an old Austrian movie made 
in the thirties and retreaded onto an otherwise American product. 
The American Federation of Musicians has abundant proof that a 
substantial portion of the American public consider this duplicity 
represensible. 

Direction through S. 1898 that the rule requiring identification of 
mechanical reproductions be reinstated and strengthened, by further 
requiring the identification of the country of origin, would, we believe, 
rectify this matter and protect the public and music in America. 

Finally, I believe S. 1898 should codify for once and for all the 
concept that the broadcasting industry has the duty to foster the arts; 
that it has the duty of encouraging the participation of young 
artists at the local level. 
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I might mention parenthetically here for the past 2 years the 
American Federation of Musicians has sponsored a program known 
as International Congress of Strings. We have competitive contests 
throughout the United States and 100 outstanding young string artists 
are chosen and are given 8 weeks of intensive training free of charge 
to them entirely at the expense of the American Federation of 
Musicians. 

We are doing this because there is getting to be a considerable lack 
of young talent coming up in music because of the curtailment of 
employ ment opportunities In music and we are dong this in order to 
help keep music alive. 

But this is only a drop in the bucket to what the need is and unless 
something like this and something in the nature of the broadcasting 
industry assuming what we feel is their proper responsibility of also 
helping to employ musicians and helping to sponsor and foster music 
in their local communities, music will eventually die out in this 
country. 

This concept is inherent in the public interest and convenience 
pinciple. Nevertheless it is observed more in the breach than in 
compliance. The Communications Act controlling the use of Amer- 
ican airwaves should state this principle in blunt words so there 
may be no misunderstanding and no deviation from this responsibility 
by the licensee. 

Also parenthetically, you are undoubtedly aware there were words 
to this effect in the famous Blue Book which was issued by the FCC 
many years ago that there was a responsibility on the part of local 
broadcasters to foster and to help develop the arts in their respective 
communities in which they operate. 

Briefly recapping, gentlemen, I suggest three changes in the bill 
as e stands: 

. A rule for the identification of transcriptions, tapes and all forms 
of scepeaiinestanaiaisaine mention of the country of origin. 

We feel this should be done in the same way articles made in 
Japan are stamped “Made in Japan”, that articles produced in other 
countries are very often stamped telling what the country of their 
origin is so that the American public when they buy something, they 
will know where it is being produced. 

Secondly, formal recognition of the duty to foster the arts. 

President Eisenhower in his inaugural address stated that he felt 
that there was a responsibility on the part of the Federal Govern- 
ment to help support the arts in this country. 

Thirdly, specific language guaranteeing the right of intervention 
in application proceedings by responsible members of the general 
public. 

I wish to thank you, Mr. Chairman, and all of the members of the 
subcommittee for the opportunity to present the views of the American 
Federation of Musicians. 

Senator Pastors. I want to compliment you on your statement. 

You did not present this before the House committee, did you? 

Mr. Batxarp. I don’t think so. No, sir. 

Senator Pasrore. There are many ramifications to the suggestions 
you made. Iam intrigued you are relating this to the labeling act on 
foreign-made goods. T only question in my own mind as to the propi- 
tiousness of the suggestions at this time in this particular bill because 
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there are so many ramifications, but certainly it is not a matter that 
should rest here or die here. 

I think myself that you have provoked the thinking at this moment 
on this idea of yours. 

I tell you very frankly, because I want to be honest about this, I 
don’t think we could treat it or attack it at this time in this particular 
bill because this goes somewhat beyond the purpose of payola and 
false quiz shows. What you are actually saying here, in order to 
preserve the American art of music, is that in American productions, 
where they use foreign canned music, that the public ought to be told, 
as they are told of a foreign-made shirt or foreign-made suit or a 
foreign-made cloth. 

Well, that is quite a wide subject, not only in the Communications 
Act; I mean even further reaching than that and I think it deserves 
a tremendous amount of consideration and study and I think it ought 
to be pursued further but I don’t think you are going to resolve it here. 

I want to be frank with you on that, because I would not want you 
gentlemen to walk off with the idea it was going to be considered very 
seriously in this legislation and then nothing to be done about it. I 
don’t want to pass you off merely by saying, “Thank you for coming,” 
and let it go at that. 

I want to be honest about it, but it is a novel idea and that is the 
reason why I question whether you had brought it before the other 
committee. 

Mr. Bariarp. Well, Mr. Chairman, if I may, the reason we brought 
it in at this time, was because we have a definite feeling that there is 
a fraud being perpetrated on the American public by giving them this 
foreign music without any label being put on it so that the people will 
know what they are buying and that the fraud being perpetrated is not 
far from the payola fraud. 

Senator Pasrore. I realize the point that you make. I see the im- 
pact of your argument. The only thing I am saying now is as to the 
timing of this at this particular time, whether or not we would have, 
I think what you have to do here is have independent hearings. 

It would have to be very extensive on this sort of subject, affording 
all parties interested an opportunity to come here and explain the 
situation. 

It goes a little beyond what the oversight committee has investi- 
gated. I think this too should be given a very wide and broad study 
if it is to be considered at all. 

But I am very grateful that you bring it up at this time, but I 
would be less than honest if I told you or allowed you to go off with 
the impression that it was going to be attacked at this time. 

Thank you. 

Mr. Batiarp. Thank you, sir. 

Senator Pastore. Will you identify yourself? 

Mr. Scutossperc. I am Steven Schlossberg, one of the lawyers 
to the American Federation of Musicians, and I want to thank you 
for your very kind remarks and to say to you that we are not go- 
ing to rest with this at this time, we feel that we have a duty and 
an obligation, not only to our membership, but to the cultural develop- 

ment in America to push this program that we have sworn to follow 
and to promote for the benefit of the body politic in America. 
Senator Pastore. That is right. 
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Mr. Schlossberg, I think you have initiated it properly in the 
sense that you have already persuaded Mr. Wayne Morse, Senator 
Morse, to introduce a resolution to make an investigation of this and 
it ought to be made. 

Mr. Scuuosspere. Yes, sir. 

Senator Pastore. It ought to be made as to what impact this has 
on the development of American musicians. 

Mr. Scuossperc. I would say too, sir, that, in the House, Congress- 
man Pelly’s bill deals with this problem in the nature of—he con- 
siders these mechanical devices as mechanical wetbacks. 

In other words, the aim of his bill is to forbid any mechanically 
reproduced gadget to come in and do what an immigrant could not 
come in and do and unseat an American worker. 

Senator Pastore. There again, you see it is a broad field, you will 
admit that, you are a practical man. 

Mr. Scuuosspera. Yes, sir. 

Senator Pastorr. You would not be in the positions you occupy 
if you had not had wide experience over the years, but to suppose 
for one moment, I realize that this affords to you a forum and an 
opportunity to publicly express your views, but I repeat again, I 
don’t want to create the false impression that this is going to get 
into the bill. I doubt very much it might, but I am saying that out 
of frankness and, as you well know, I have many friends in Rhode 
Island, I have been very close to the musicians in the struggle that 
they have undergone. 

First of all, the hours that they have had to put into their profession 
and then in many instances, of course, they cannot. even earn a liveli- 
hood. It is a sad commentary when a finished pianist cannot make 
enough to support his family. Everybody wants his son or daughter 
to take piano lessons and to develop culturally in the artistic field of 
music and yet those who have, sometimes do not find the encourage- 
ment in our society of men and women and that has to be studied 
and explored because it is a permanent art that is precious to the 
development of a civilization and should be preserved in all of its 
aspects. 

But I don’t think you are going to accomplish it here this afternoon. 
That is all I am saying and I am saying it out of frankness and I 
would hope you would pursue that resolution that has been introduced 
because I think a very academic thorough study should be made of 
the whole subject. 

Just how much of this is being implied and what effect it is having 
on the development of American musicians. 

Mr. Batxiarp. Thank you very much, Senator. 

We also would not want the committee to lose sight of the fact 
that another portion of our presentation had to do with the responsi- 
bility of radio and television stations of sponsoring and helping to 
support art in the various communities. 

Senator Pasrore. That is true, but this is a different kind of a bill. 
You know what we are getting at here; we are getting at these deceit- 
ful and fraudulent quiz shows that we have had and some of this 
payola business and that is what they are trying to rectify. 

I do not think this comes under that category strictly. I think you 
will admit that to me. 

Here you are getting into foreign competition in the music world. 
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Mr. Batxarp. Let me point out that here in this presentation we 
again feel that there is a fraud being perpetrated on the American 
public because if you will go back and study, and I am sure you have, 
the promises and the presentations and the representations made to 
the FCC by these licensed—these would be licensees before they get 
their license, the promises which they make to employ music and to 
develop the arts and to help develop the communities and the differ- 
ence between the promise and the performance is so wide, that cer- 
tainly a fraud of some type is being perpetrated either on the FCC or 
on the American public or on both. 

Senator Pastore. Well, you have made your statement. 

It is in the record and you can bet your bottom dollar every member 
of that Commission is going to read your statement. 

Mr. Bauiarp. I hope they do. 

Mr. Scuuosssera. If I may say one word more, Senator, and we are 
very grateful, if the report that accompanies this bill could in some 
way state that the public interest includes the promotion of live talent 
and of the arts in the community, it would be very helpful to us. 

Senator Pastore. I do not want to answer that question categori- 
cally, but merely to say myself now that I agree with you. 

Mr. Scuuossserc. Thank you, sir. 


STATEMENT OF BRYCE REA, JR., ADMINISTRATIVE LAW SECTION 
OF THE AMERICAN BAR ASSOCIATION, ACCOMPANIED BY DON- 
ALD C. BEELAR 


Mr. Rea. Mr. Chairman, my name is Bryce Rea, Jr. I am the 
chairman of the national committee of the administrative law section 
of the American Bar Association. That section—and specifically the 
national committee of that section—is charged, among other things, 
with presenting the view formally adopted by the American Bar 
Association respecting problems and issues of administrative proce- 
dure that may come before the Congress. 

Our purpose here today is to state our views within the framework 
of the resolution of the American Bar Association respecting this bill. 

With me is Mr. Donald Beelar, formerly chairman of the national 
committee of the administrative law section, formerly chairman of 
the section itself, and presently a member of its council. 

Mr. Beelar is far more familiar with the particular problems, 
practical and legal, at issue here, and for that reason I should like to 
ask him to present a joint statement for himself and myself which 
respresents the views of the American Bar Association. 

Senator Pastore. Fine. That is perfectly agreeable to the com- 
mittee. 

Mr. Beetar. Thank you, Mr. Chairman. 

The views of the American Bar Association are concerned with the 
procedural safeguards for the imposition of money penalties by ad- 
ministrative agencies, and the authorized views of the association are 
contained in a brief resolution which states as follows: 

That it is the view of the American Bar Association that legislation author- 
izing Federal agencies to impose money penalties for alleged violation of law 
or regulations should not be authorized as a regulatory device except upon a 
most convincing justification and subject to fair procedural safeguards, includ- 
ing (1) a clear statutory specification of the offense subject to the money penalty 
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sanction, (2) provision for adequate and fair procedures, including notice to the 
accused and opportunity to answer prior to imposition of the penalty, and (3) 
other safeguards to avoid an agency prejudgment of guilt and the imposition 
of double penalties for the same offense and to afford opportunity for a fair 
hearing— 
et cetera. 

Section 7(b) of S. 1896 says—to skip the verbiage; and I will para- 
phrase the part with which we are concerned : 

A broadeast licensee who fails to observe, or violates any FCC rule or regula- 
tion shall on Commission order forfeit a thousand dollars for each day of such 
nonobservance or violation. 

Now I have left out the controversial words, but have simply given 
you the essence of the offense. 

Such broad authority to impose fines for disregarding or non- 
observance of any one of literally thousands of agency rules, now or 
hereafter adopted, without any procedural safeguards would flout 
basic principles of fair play as set forth in the above resolution. 

We wish to make it very clear that the American Bar Associat- 
tion takes no position on the merits or policy aspects of the proposed 
legislation. We, as lawyers, are not indifferent to the problem of 
payola or to deception or rigging. We just haven’t resolved any 
specific views on these problems, but we are concerned with the 
principles underlying legislation which would impose penalties be- 
cause this represents the taking of property. 

Our views are not addressed to that part of section 7(b) where re- 
quirements of due process are satisfied, for example, authority to im- 
pose a money penalty for failure to observe a cease and desist order. 
In this case the citizen has had an opportunity for hearing on the 
cease and desist order and has actual knowledge of its sanction. We 
take no position for or against such delegation of authority. 

This is rather common in other agency statutes such as the Inter- 
state Commerce Commission. 

In contrast to this is that part of section 7(b) which would author- 
ize the FCC to impose money penalties for any rule violation with- 
out notice or opportunity for hearing or opportunity to initiate cor- 
rective action. The American Bar Association is opposed to such 
broad and unrestrained delegation of authority. The omission from 
section 7(b) of S. 1898 of any requirement for notice or opportunity 
of a licensee to institute corrective action would amount to indirect 
modification of existing legislative policy expressed in section 9(b) of 
the Administrative Procedure Act. 

Senator Pastore. Would you feel the same way if the words were 
changed from “negligently and intentionally” to “willful and _re- 
peated action” ? 

Mr. Brexar. In our view this would narrow the target and make it 
more precise and avoid using words—— 

Senator Pasrorre. Because the burden of proof would always be on 
the Commission because that is clear. 

Is that clear in your mind? 

Mr. Beexar. No, sir; I don’t believe so. In the terms of this unique 
device the law says that upon order of the Commission, so it would 
be the Commission in its ex parte action which would determine that 
it was either willful or repeated. 

Senator Pasrorr. I know they could levy the fine, but the licensee 
could refuse to pay it, and that is what we have been talking about 
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here: setting up some sort of procedure whereby he would have his 
day in court. 

Now I quite agree with you, with your commenting on the section 
as now written: there is every reason for the observations that you 
are making, but we have to go quite a distance from that. 

Were you here this mor ning? 

Mr. Bretar. Yes, sir. 

Senator Pasrore. You were here this morning. We developed, first 
of all, a variance in the standard under 7. Seven say “has negligently 
or intentionally violated.” Well, that is a far cry from ‘ ‘willful or 
repeatedly,” which is now the standard. 

I mean if the Commission had the responsibility of proving that the 
violation was willful or that it was repeated, and the licensee was left 
to his day in court, I don’t see how you could find too much fault with 
that sort of procedure because it has already been instituted in other 
agencies as we have brought out here, especially in the CAB. And 
you are familiar with this ‘procedure. 

Mr. Beexar. I have made a study of it; and at the present time, 
unless there is some change made in this Act which would distinguish 
it from other agency acts, I don’t think you have a day in court in the 
collection of agency findings at the present time. 

Senator Pastore. We are going to see that it is put in there. I will 
make you that a insofar as the junior Senator from Rhode 
Island is concerned. I don’t know how the other people here feel, 
but I think I speak the sentiments of my own colleague who was very 
articulate about it this morning, too. 

He, too, feels the individual should have his day in court on the 
merits before a court of law if he is dissatisfied with the action of the 
Commission. ' 

Mr. Rea. If I may interject, Mr. Chairman: I think our funda- 
mental position is that the agency should not be permitted to issue an 
order finding that there has been a violation of law or regulation, 
whether the violation be willful or repeated, or intentionally or negli- 
gent; that there should not be authority to issue an order finding a 
violation and directing the payment of a penalty without the kind of 
hearing which the Administrative Procedure Act contemplates before 
the imposition of any such orders. 

Senator Pastore. I get your point, but this is not a novel procedure ; 
that is the only point Imake. Itisa question of policy as to how you 
are going to—I am searching for the word that isn’t “adulterate.” 
But at the present time, for the commisison of this acts, they have the 
power to revoke—which is very, very drastic. 

Now I think myself what we are trying to do in this Congress is 
to initiate a procedure that won’t make the blow so stiff, you see. I 
mean, this is not a vengeful thing toward the broadcasting industry, 
or violators of the rules; it is merely putting in a more lenient process 
where some of these infractions can be resolved without drastic action 
of revocation. 

That is the way I understand it. 

Mr. Beerar. I think the revision which you have suggested would 

satisfy to a very substantial degree the deficiency of due process, if 
a person has a day in court. 

Senator Pastore. Yes, sir. 
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Mr. Brexar. But over and above this, what are we doing? We are 
doing by—we are making a violation of law anyone of innumerable 
FCC rules without having too clear in our own mind what we really 
intend to make a violation of law. 

For example: this broad authority to impose administrative fines 
is rather an extreme measure which with few exceptions has been con- 
fined to foreign commerce; that is, immigration, maritime operations, 
customs, and so on. In other words, a ship brings in an alien who is 
ill. And it has also been limited to statutory specified offenses, to 
compliance with cease and desist orders and failure to file annual 
reports, failure to carry your licensed radio operator. And with the 
exception of the FAA, insofar as I am aware, there is no precedent for 
giving an agency, or making agency’s rules and regulations subject 
to a forfeiture of this kind in the broad sense. 

Now we do not undertake to say whether there is or is not a need 
for the administrative penalty device in regulating broadcasting. We 
do say that the violations which are to be subject to money penalties 
should be specified by the Congress if there is a need for this drastic 
agency weapon. We believe that such need can be specified in the 
statute so that the public and the citizens regulated as well as the 
Congress will know what offenses are intended to be made subject to 
agency fines. 

I brought up a book containing Commission’s rules on broadcast- 
ing, parts III and IV, and these are about 280 pages of fine print, and 
I think there are about 3,000 rules and regulations. For example, I 
just read a Commission decision this morning where competing appli- 
cants were being weighted on who should get a franchise and the Com- 
mission made a great deal of the fact that one of the licensees had 
shown a disregard of the Commission’s rules, and therefore didn’t 
have responsibility. The specific matter being magnified, I guess, 
was a violation of rule 3117-a, which says: 

A licensee of a standard broadcast station shall make station identification 
announcements—call letters and location—every hour, half hour, and— 
et cetera. 

Senator Pastore. I think the impact of your argument—and I have 
heard the argument a number of times before with relation to other 
administrative penalty procedures with other agencies. You are stat- 
ing a philosophy of the law which carries a tremendous amount of 
weight. All I am saying at this moment is that there seems to be 
precedent for this sort of administrative forfeiture sanction, and it 
might have been novel sometime ago, but it certainly is not now. 

Mr. Beexar. If the Congress wanted to make money penalties ap- 
plicable—for example—to payola, or to deception, or to rigged con- 
tests, then we would know what was being made subject to “penalty, 
what a man was liable to; whereas, if he announces his call letters but 
forgets to say the location or overlooks saying the name of the town 
where the station is, should this be subject to forfeiture? It is a 
violation of the rules. 

Now the FCC has quite an army of field inspectors and there are 
about 9,000 broadcasting stations, and in 1958 their reports show that 
they had inspections on some 1,100 stations, and out of 1,100 stations 
inspected 700 or more stations "had one or more rule violations. In 
other Gords. nearly 60 percent of the inspections show a violation of 
some rule or regulation. This means the Commission now has author- 
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ity, and this authority would be exercised by the inspector in the field, 
to impose money penalties for any rule violation you run into. 

So we are concerned about. the breadth of the delegation of author- 
ity, apart from the due process aspect. 

So we believe that such a need, if there is a need, can be specified 
in the statute so that the public and the citizens regulated, as well as 
the Congress, shall know what offenses are intended to be subject 
to agency fine. 

Just this was done in 8. 1737. That was a small fines bill, $100, 
for nonbroadcast licensees, and the Commission in cooperation with 
us actually set forth in that bill the things that they had in mind for 
which a licensee was going to be subject to a forfeiture, and by and 
large that was a very constructive effort from our point of view. 

We also believe that the exercise of money penalty authority should 
be conditioned upon notice to the accused of the intent to impose the 
fine, so that the citizen will have an opportunity to answer the accusa- 
tion. This would preserve the policy of section 9(b) of the Admin- 
istrative Procedure Act. 

There should also be an opportunity for a hearing on any imposi- 
tion of the penalty, either prior to its imposition if time permits or 
subsequent to imposition where time is of the essence. In either event, 
safeguards are needed to minimize agency prejudgment of guilt 
and to avoid double jeopardy for the same offense. There should 
also be some statute of limitation on this authority, for example, 90 
days; and we are glad that has been discussed this morning, this cut- 
off point. 

Experience has shown that the money penalty authority, particu- 
larly a blank delegation of authority w ithout specified statutory sanc- 
tions, is a drastic weapon which can be used arbitrarily, capriciously, 
or punitively. There are three studies I am familiar with in this 
area: one is an article in the Western Political Quarterly, published 
by the University of Utah, and the title of that study is “Administra- 
tive Blackmail; The Remission of Penalties.” The other study is an 
Attorney General’s commission final report on “Administrative Pro- 
cedure in 1941,” at page 55; and the Commission on Reorganization of 
the Executive Branch of the Government also made some study on 
this particular device. 

The administrative penalty is a device which impinges upon con- 
stitutional rights. This is why the agency cannot collect.a fine which 
it imposes, but. must first file suit. for collection in a Federal district 
court. Experience in these collections suits has been something less 
than satisfactory, both to the Government and to the citizen. Also, 
since the regulatory agency has continuing jurisdiction over its 
licensees, this results in the agency having extra legal means of per- 
suading those assesed with money penalties to compromise or forgo 
opposition because of other pressures or persuasions which can be 
brought to bear. 

Because of these difficulties the American Bar Association believes 
that money penalties by administrative agencies, if authorized, should 
be for offenses which are specified by the Congress, and that the au- 
thorization of such money penalty authority should be conditioned 
upon the procedural safeguards outlined in the above-quoted resolu- 
tion. 
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For these reasons it is our view that S. 1898, section 7(b), should be 
revised to delete the delegation of blanket authority for the agency to 
impose money penalties for the violation of any of its rules or regula- 
tions, and such authority should be limited to those offenses which 
are specified by the Congress. 

That concludes our statement, Mr. Chairman. 

Senator Pastore. Any questions 4 

Senator Case ? 

Senator Case. You haven’t discussed the section of the bill which 
would provide for suspension, have you? Do you have any view, 
either individually or representing the Association, on that 

Mr. Beevar. As an association we are confined to authorized views 
and the scope of that was confined to administrative penalties. 

Mr. Rea. We haven’t concerned ourselves with the nature of penal- 
ties, but rather procedural requirements respecting the imposition of 
whatever penalty the Congress decides is appropriate. 

Senator Pastore. In other words, if I understand you correctly, a 
person ought to be specifically charged with the act of violation, a bill 
of particulars ought to be furnished, and he ought to be given the right 
to answer the charge before he is fined. 

Mr. Beexar. Before the agency takes the action; and then you are 
put in the position of not being able to have an open mind and say, 
“Look, I didn’t do it.” 

Senator Pastore. The agency can always bring the complaint 

Mr. Beexar. Oh, yes. 

Senator Pasrore. Before it levied the fine. 

Mr. Beexar. Then that is not completed action. 

Senator Pasrorr. I know. 

What you are actually saying is this: That the complaint would 
be brought by the Commission for a violation of the rules, and it 
would have to specify what the violation was and on what rule; and 
then a hearing would be held, the licensee being afforded an oppor- 
tunity to answer to the charge, and then if he were found in violation 
by the Commission, then the fine could be imposed. 

Is that what you are saying? 

Mr. Brexar. Yes, sir. 

Senator Pasrore. Then, would you be doing that all over again 
in the court ? 

Mr. Beextar. Oh, no. I think due process could be satisfied either 
before agency or court. 

Senator Pastor. Now as far as I understand what. we are contem- 
plating, it is this: The fine would be levied—now I will stand correc- 
tion if I am wrong in my understanding of this. The fine would be 
levied, but the person could always intervene, you see, before he paid 
the fine and ask for mitigation or remission, and then if he was dis- 
satisfied with the decision of the Commission he could always go to 
the court and begin de novo, without having his license suspended be- 
cause of the fact he didn’t pay the fine. 

Now I think this: I quite agree with you in principle. You cannot 
deny an individual recourse and due process. Now the Commission 
seems to feel in this particular case that if they are given the authority 
to impose the fine, and then let the licensee come in and ask for re- 
mission or mitigation, that that puts them in a position to expedite 
these matters. Now wheher it does or doesn’t, I don’t know. I doubt 
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it very, very much, because whether you do it this way or do it any 
other way, if you are going to insure to an individual the right of his 
day in court, I don’t think you are going to expedite anything. It 
isn’t a question of expedition at all; it is a matter of justice, as far as 
I am concerned. 

First of all, I think myself that the rule of negligence goes a little 
too far with relation to this sort of thing, but just as you pointed out 
there is a myriad of rules and I will admit section 7 goes the full 
gauntlet. It could be any little rule, violation of any little rule, and 
the Commission could be capricious if it was not staffed by men of de- 
votion and dedication, because it is quite broad and I think that you 
have to spell out the procedure. 

In other words, we can’t allow this order to cure one evil and create 
one even worse. You cannot deny an individual his fundamental 
rights under the Constitution, and when you impose a fine on an in- 
dividual he has a right of his day in court. 

Mr. Rea. If I may interject, Mr. Chairman, the question is when is 
the imposition of the fine to be determined? It seems to us that fun- 
damental procedure requires that the determination of guilt and an 
opportunity by the accused to be heard on the issue of guilt shoud 
come before any governmental action imposing a fine, certainly in the 
situation in which you are embracing a vast number of different regu- 
lations. It is all well and good, as for example, the Interstate Com- 
merce Act does, to say that the Commission may impose a civil penalty 
because you haven't filed your annual report; that is a simple matter 
you either did or didn’t. It is rather analogous to the case of posting 
collateral for a parking violation. You either parked overtime or you 
didn’t park overtime, and it is all well and good to say, well, impose 
the fine and let you take appeal if you think there are any expiating 
circumstances. But it is another thing to say that in these nebulous 
gray areas the fine will first be imposed ex parte, and then your obli- 
gation is to come forward in the nature of a proceeding on appeal to 
show that it should not have been imposed. 

Senator Pastore. Well, I repeat again, there is considerable sub- 
stance to the argument that you make. As a lawyer I can’t say that 
you are making an argument that isn’t valid; you are making a very 
substantial argument, an argument that can be made as against all of 
these administrative forfeitures and sanction procedures under the 
number of agencies where we have these provisions. All they are 
doing here, of course, they are copying what has been done in other 
instances, as well, and I suppose the argument that they have is, If you 
are going to go through that, these people will, willy-nilly, violate the 
law, realizing you never get around to them, and there will be a big 
backlog of cases, and so on and so forth. 

Well, I don’t think that is any excuse for giving equal justice to all, 
but that is one of the things that is bothering the members of this 
committee. That is the reason why we have gone into such detail 
today, and I think it ought to be pursued further as to whether or not 
levying of a fine ought to come before or after the justification for the 
penalty. 

Mr. Rea. Mr. Chairman, I don’t know of any other statute that per- 
mits an administrative agency to levy a fine prior to a determination 
where the determination turns on the close questions of facts and 
interpretation of the law. I am thinking, for example, of the Inter- 
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state Commerce Act, whereas it permits the imposition of civil for- 
feitures, ex parte, so to speak, for plain violations of plain duties such 
as the duty to file an annual report, or the duty to post a tariff, but 
when you get over into the question of whether there has been a viola- 
tion of the safety requirements of the Interstate Commerce Commis- 
sion, civil forfeiture in those instances, ex parte, is not permissible. 
The Commission there must proceed to procure an adjudication of guilt 
before the determination is made and before the imposition is penal- 
ized. 

Senator Pasrorr. Is the attorney for the Commission here ? 

Senator Caspr. While we are waiting, may I just get a clarification of 
your position? In section 7(b) you object to making the forfeiture 
applicable in case a negligent or intentional failure to operate the 
station substantially is set. forth in the license or for negligent c~ 
intentional failure to, whichever rule or regulation of the Commission 
applies. You do not object to having such a penalty or sanction for 
failure to observe provisions of the act or failure to observe a cease- 
and-desist order ? 

Mr. Breerar. That is true. And we did not, in fact, we supported 
with very mild exception S. 1737, where the Congress specified eight 
offenses which would be subject to money penalties on the part of 
nonbroadeast licenses. It is a blanket delegation plus the unique 
character of this device to be used by an agency. 

Senator Pasrorr. Well, your colleague won’t agree with you on all 
of that. Your colleague takes a different view. He says no matter 
what the violation is on what provision of the law or what rule, he 
feels that no fine should be imposed until a person is given an oppor- 
tunity to come in and defend himself. Now, that is as far as he goes. 

I can’t quarrel with him too much because he is stating the funda- 
mentals of American jurisprudence. You can’t avoid that argument. 

Mr. Brevar. Two facets. One is what is the offense and the other 
is how is the procedure. Now, Senator, we are not urging that the 
whole gamut of administrative procedure acts be applied to this de- 
vice. We are saying there is a specific device, and it should have 
specific procedure and Mr. Rea, with whom I certainly agree, said 
there should be some due process. We advocate notice plus an oppor- 
tunity to answer and rebut the charge. 

Senator Pastore. Are the rules that are made by the Commission 
an integral part of the act? I mean the Commission acts by way of 
rules. How do you separate them? I mean, the rules become part 
of the fundamental statute ? 

Mr. Brexar. This is what causes the difficulty. They have broad 
and virtually uncontrolled legislative power to name the offense. The 
Commission tomorrow could name the offense that you didn’t have in 
mind and would not favor. 

Senator Pasrore. How would you separate this? How would 
you confine those violations that would be subject to this procedure as 
now stated on page 25? 

Mr. Brenar. Like I say, I think we did that with the cooperation 
of the Commission in 1937. Their bill, when it came up, simply for a 
violation of any rule, and they said, “What is your problem? What 
lo you have in mind that you want to fine people for?” And they went 
back and amazingly worked out eight violations they had in mind. 
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In the ICC Act I think there are five or six provisions of their stat- 
ute that provide for a penalty. Congress itself said, if you don’t do 
this, you are subject to a penalty, so everybody knows. 

Senator Pastore. In other words, you would want it specified in 
this paragraph precisely the violations that would come under this 
administrative forfeitures proceeding ¢ 

Mr. Brerar. That— 

Senator Pasrore. In other words, if it was a question of payola, 
a question of a deceitful program, any kind of a payoff, 1 mean, you 
would want them all enumerated, but you would not want to go the 
fuil gamut of saying any rule? 

Mr. Brevar. That is right. That would meet one of our basic ob- 
jections. In other words, having Congress state the offenses that 
would be subject to forfeiture. 

Senator Case. How about the provision about failing to operate 
the station substantially as set forth in the license / 

Mr. Brexar. One difficulty I had with that is that our local court 
here, who has exclusive authority over radio appeals, has decided that 
rules and regulations are legally a part of the station’s license, so you 
are really saying, when you say “license,” legally you are saying 
“rules and regulations.” That means all this book [indicating]. If 
you are talking about as power, and things like that, why 
this would be very easy, but- 

Mr. Rea. I don’t think, Mr. Ch hairman—— 

Senator Pasrore. Would the Commission’s attorney come forward, 
please, and listen to this discussion that is going on? I think it is 
quite Important. 

Mr. Rea. While he is coming forward, I don’t think I was in dis- 
agreement with Mr. Beelar. My point was that this broad authority to 
impose penalties for any violation prior to adjudication and an op- 
portunity to be heard should not be permitted. It is quite a different 
thing to spell out specific, readily determinable offenses which are 
not in any gray area, which are not subject to argument or serious 
factual dispute. It is one thing to permit such ex parte imposition 
of penalties in those cases, which of course, other acts, as the chair- 
man says, have precedent for or make precedent for. 

Senator Case. You almost come down to the point where you insist 
on practically cease and desist for any of these things we are trying 
to get at; in effect that is what you would be driven to because of the 
diffic ulty of being specific as to the kinds of things that we are trying 
to get at here. 

Mr. Beexar. I certainly don’t have that in mind. All that this 
may be 

Senator Case. I don’t mean you have. 

Senator Pasrore. Under the Administrative Procedure Act it is 
right. You give them an opportunity to mend your ways 

Mr. Brevar. I say we are not trying to go the whole gamut of the 
Administrative Procedure Act or forfeitures. We are saying a man 
ought to know before the judgment attaches, he ought to know what 
he is being charged with and having a chance to make an answer. In 
other words, the inspector comes in and says the station has been 
violating this rule, but he ought to know he has been accused of violat- 
ing this rule and he ought to be able to tell the Commission here is 
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my explanation, or I didn’t do it. When the Commission goes to con- 
sider, do we impose a fine, the Commission ought to have benefit of 
his views as well as the inspector's. 

Senator Case. That is only one part of the objection / 

Mr. Brexar. Yes, sir. 

Senator Casr. The other part of the objection is what you refer to 
as so-called gray area, the difference between whether you have oper- 
ated in accordance with the license, whether you have performed your 
obligation to give proper public service—— 

Mr. Beexar. I say if the Congress said broadcast licenses would be 
subject to fine if he failed to announce his call letters and location 
every hour and every half hour, this wouldn’t concern us, as bar asso- 
ciation people. It especially wouldn’t concern us if the forfeiture 
collection procedure in the court was subject to a de novo proceeding, 
where he would have a chance to meet the offenses. But at the present 
time this is very ambiguous, and I think those that I have seen have 
been proceeding more as a collection suit, which you couldn’t clearly 
attack. 

Senator Pasrorr. Let’s assume we overcame that. 

Mr. Brexar. This would overcome—this would provide for due 
process. 

Senator PAsrore. ‘That is the thing we discussed here today. Now, 
I don’t care how they do this, at what juncture they impose this fine 
so long as the licensee doesn’t have to pay it until he has had his 
day in court and that he won’t be penalized for not having paid it. I 
mean, I brought that matter up. 

Would they have the authority to suspend the license in the event 
that the forfeiture sanction was applied and it was not complied with ? 
In the meantime, could the Commission suspend the license for 10 
days? Of course, there was a little bit of disagreement on that dis- 
cussion, and that has not been solved as yet. 

But, as I understand the procedure, and the attorney is here now, 
this complaint will be discovered in one way or another, that is, the 
violation. I don’t know how they propose to bring it to the attention 
of the licensee, but at some juncture this fine will be levied. 

Am I right, sir? 

Mr. Pincocx. My name is Dee W. Pincock, Assistant General 
Counsel for the Federal Communications Commission. 

That is right, sir. 

Senator Pastorr. Now, the licensee at that point, once the fine has 
been imposed and the reason for the fine has been given to the licensee, 
he has a right to come in and ask for a remission or mitigation. 

Mr. Pincockx. That is correct. 

Senator Pastore. 23(e) says the Commission—the fine will be 
revoked. 

Mr. Prncocx. That is true, sir. 

Senator Pasrore. If he is not satisfied, they will insist upon the 
fine. 

Mr. Prncock. That is correct. 

Senator Pasrorn. Thereupon, the licensee will have authority to 





go to court 

Mr. Pincock. The licensee need go nowhere. He just does not pay, 
and initiative then must be taken by the Commission to go into court 
to collect. 
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Senator Pasrorr. Now, what is so wrong with that? If you hear 
the matter in court on its merits? It is a little cumbersome, I will 
grant you that. 

Mr. Beexar. It is cumbersome and I am not sure it would not bog 
down as an effective remedy. But this trouble we hear, and this 
is not critical of the Commission or any agency, but there is a tend- 
ency, if you get assessed a fine and it is mitigated down, if you don’t 
pay it you are uncooperative and there are other w ays of making it 

rather difficult for a person. 

Now, we hear these things and this is one reason why there is 
apprehension. 

Senator Pastore. But you always have a Congress. 

Mr. Beevar. Yes, that is very fortunate. 

Mr. Rea. Very fortunate. But the diffic sulty is, let’s assume, Mr. 
Chairman, that the Commission imposes the fine, a licensee refuses to 
pay it because he genuinely thinks that—— 

Senator Pasrore. He did not commit the act. 

Mr. Rea. He did not commit what constitutes a violation of the 
rules. As counsel for the Commission says, the initiative is now with 
the Commission. 

Senator Pastore. That is right. 

Mr. Rea. Let’s assume the Commission does not go to court to 
enforce the penalty. You nevertheless have standing on the record 
of that licensee a black mark. You have an order to pay a fine which 
that licensee has honestly and in good conscience refused to pay. The 
next time his license comes up for renewal or the next time he seeks 
to acquire another radio station or the next time he_ seeks 
to do anything else which requires the approval of the Commission, 
either the Commission or his opponents are in the position to come 
into the hearing and say look at the black mark against this man, he 
stands today in disobedience of an order of the Commission. 

Mr. Brear. This very thing, in the Attorney General’s report 
there is brought out several hundred of these forfeitures pending in 
some U.S. attorney’s office; he wouldn’t proceed, he was too busy with 
other things. As long as that is there, and the Commission simply 
turns it over to the U.S. attorney’s office, that licensee has a black 
mark and is subject, at least he will think he is being subject to preju- 
dicial action in other matters before the agency. 

Senator Pastore. Would it make you happier if we instituted : 
proceeding whereby the individual would be charged with a com- 
plaint, would have to answer to the charge and be given a bill of 

articulars as to the violation and gravity of the charge, but whereby 
he would have a hearing before the Commission ? 

The Commission, if ‘it found the licensee in violation would i impose 
a fine and, thereafter, would not be a de novo proceeding but merely 
on the record to see if there was any arbitrary or capricious action on 
the part of the Commission. Would that be more in conformity 
with your idea of jurisprudence e? 

Mr. Beear. It certainly would. 

Senator Pastore. And get away from de novo proceedings. 

Mr. Beetar. Maybe your procedure might even go a little farther 
than we have in mind. We are _—e to a procedure which 
would be specific to this ty pe of a problem. 
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Senator Pastore. What you are actually saying is when a man is 
going to pay a fine for having violated a rule or a law, he ought to 
be given his day in court and be given an opportunity to answer the 
charge before he is fined. 

Mr. Beexar. It might be a very summary proceeding but at least a 
proceeding where he would have a fair-minded, open-minded oppor- 
tunity to be confronted with the charge and make his answer. 

Mr. Pincock. Senator? 

Senator Pastore. All right. 

Mr. Pincock. In the proposal which the Senate passed for us 
earlier on the other small fines bill Mr. Beelar has spoken about today 
there was a provision in addition to the 90-day cutoff period. There 
was also provision for a notice of probable liability to be issued by the 
Commission to the licensee or permittee, whoever was involved, with 
an opportunity to respond to that notice in writing. Maybe some- 
thing along this line might come more nearly to meeting Mr. Beelar’s 
requ irements. 

Senator Pastore. I think this matter ought to be given serious at- 
tention. I think this is a very, very good observation that has os 
made here this afternoon. It has been troubling me to no end as 
have been sitting here today. Of course, ] am very much sanieaied 
with the assertion made by Mr, Ford to the effect that he was of no 
mind to deny a person recourse to the courts before he would be com- 
pelled to pay the fine. You have raised the question now we are up 
aon district attorneys whether or not they want to prosecute these 

vases and I mean they are going to meet that asa problem. 

Now, what would be wrong with the procedure whereby notice is 
being given to the licensee of ‘the violation spelling out what the vio- 
lation is, asking him to answer it in one form or another, and give him 
an opportunity to explain it before you impose the fine. That is all 
you are saying here. 

Mr. Rea. Basically. 

Senator Pasrorr. You want the defendant or respondent to come in 
to explain his position before somebody whacks a fine on him. There 
is nothing wrong with that. 

Mr. Princock. Senator, I want it understood that our position, 
the Commission’s position in the earlier bill was just that. However, 
the opportunity of the defendant in this instance, before the applica- 
tion of the forfeiture is an explanation in writing rather than a hear- 
ing per se. Then all of the eran al steps that apply to forfeiture 
include an opportunity to ask the Commission to again consider it 
and the courts. 

Senator Pasrorr. An answer written under oath; would that satis- 
fy you? 

Mr. Bretar. Yes, this would meet one of our problems, and this 
assumes that you would still have some procedure in court on ques- 
tions. 

Mr. Prncock. Yes. 

Senator Casr. Procedure in the nature of appeal ? 

Mr. Pincock. In the nature of a de novo consideration. 

Senator Pastore. Well, isn’t that the second bite at the cherry? 
How many times do you want atrial? I mean, if you are going to go 
through all this, then you ought to appeal from the record. 
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Mr. Rea. Counsel for the Commission, I don’t believe, is contem- 
plating a full hearing. 

Mr. Pincock. No, indeed. A response in writing, you see, is con- 
siderably less than a hearing. But it would at least afford-the de- 
fendant an opportunity to express himself fully before the Commis- 
sion entered any order. ‘Then if he disagreed with the order, the ac- 
tion would be as otherwise prescribed for forfeiture. 

Senator Casr. May I ask a question here? 

Assume we don’t have a full hearing and that kind of procedure, 
but rather something of the nature you have just been talking about. 
Is the decision or adjudication of the Commission that an offense or 
violation of the law or regulation has been committed, does it have 
collateral effects as res judicative of that question? In other pro- 
ceedings perhaps as between an employee of a station and station, 
or between a competitor or a private suit or anything of this sort, is 
this something that is of any concern to you ? 

Mr. Prncocx. I think that collateral effects of a Commission de- 
termination might depend upon the surrounding facts. It may in some 
instances, I believe, have some collateral effects, but in no event until 
after the defendant—we will use the word “defendant” here ad- 
visedly—has exercised his right. In other words, the Commission will 
have had to pursue this matter to a conclusion before it might have 
any effect. In other words, if there is a pending proceeding in the 
court or something of that sort, it will not, and in most instances I 
think it will not anyway. Howev er, it is conceivable that in some 
circumstances—let’s take for example the licensee of a station when he 
comes up for renewal—it is conceivable that for one reason or another, 
the fact that there has been such a proceeding may be taken into 
account in connection with some kind of a proceeding. 

Senator Pastore. Which is the point that has been raised here, that 
if these cases are not resolved for any reason, that is, it is no one’s 
fault, just because of a backlog in a court, or the unwillingness of a 
prosecutor to bring the case because it is not actually his i om 
in the sense that it doesn’t pertain to his agency and has other wor 
he considers more important and he is pressing with greater vigor, 
that that person stands condemned and in a very pr ejudiced position 
when he comes up for renewal of his license. 

Mr. Prncocx. I would like to get in one more word on this point 
and that is this: If it is a matter which has been referred for collec- 
tion, and no action has been taken on it, I feel certain that so far as the 
Commission is concerned it would be regarded as a pending matter and 
would not be held as a matter prejudicial to the—— 

Senator Pasrore. That depends on makeup of the Commission. 

Mr. Rea. The point is, Mr. Chairman, that you have the licensee 
standing in violation of an outstanding order, imposing a fine on him, 
which he has not paid, which he has had no opportunity to contest the 
validity of and which he has no way to appeal because the initiative to 
do anything, to clear his record, doesn’t lie with him. 

Senator Pastore. All right. Now, there is going to be a vote pretty 
soon and I don’t want to shut you gentlemen off. Will you make this 
promise to me: Can you, chief counsel for the Commission, committee 
counsel, and these distinguished gentlemen who know this law with 
great proficiency, and know the machinations of the communications 
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sit down and draft something and have it for me by 5 o’clock to- 
morrow afternoon and let me look at it? Let me see in writing what 
you have in mind. Let’s see if we can’t get something drawn up here. 
And the representative of the NAB as well. Let’s see if we can’t get 
a procedure here that will preserve the right of the forfeiture sections 
which I think will have to remain in the law, and let’s see if we can’t 
get some kind of a procedure that does American justice to these people 
who are concerned with this matter. 

Now, that ought not be too hard. DoI have your willingness of the 
Commission ¢ 

Mr. Prncock. We will be more than willing to cooperate. 

Mr. Rea. We certainly will. 

Senator Pastors. All right. 

Mr. Breetar. Thank you very much, Mr. Chairman. 

Senator Pastore. Thank you very much. It has been very en- 
lightening. 

Mr. Speiser ? 


STATEMENT OF LAWRENCE SPEISER, DIRECTOR, WASHINGTON 
OFFICE, AMERICAN CIVIL LIBERTIES UNION, WASHINGTON, D.C. 


Mr. Spriser. My name is Lawrence Speiser. I am director of the 
Washington office of the American Civil Liberties Union, and on its 
behalf I will present our views. 


Mr. Chairman, I believe you already have received a copy of the 


statement which was sent to you over the name of Patrick Murphy 
for inclusion in the record. 


Senator Pastore. Yes. The statement will be included in the 
record. 


(The statement follows :) 


The American Civil Liberties Union has for years held that the Federal 
Communications Commission has a mandate under the 1934 Communications Act 
to require broadcasters to provide balanced programing as a condition to grant- 
ing them free franchises in a physically restricted area of the public domain. 
The public’s right to hear and see a wide diversity of political, social, cultural, 
informational and educational broadcasts is guaranteed by the first amendment. 
While the courts have sustained the view that balanced programing is required 
under the act, FCC procedures have been inadequate to the task of determining 
whether performance matches promises made upon application; inadequate to 
“supervise the composition of the traffic,” to quote Mr. Justice Frankfurter 
(National Broadcasting Company v. United States, 319 U.S. 190 (1943) ). 

The ACLU, therefore, strongly supports those amendments to the FCC Act, 
incorporated by the House in S. 1898, which in its view would be conducive to 
more effective supervision, but not censorship, by the FCC: 

1. The amendment to section 307(d) of the Communications Act which directs 
the Commission, in its discretion, to grant licenses in individual cases for a 
term shorter than 3 years. 

Comment: The present law specifies that no broadcast license shall be granted 
for a longer period than 3 years and leaves the Commission free to fix a shorter 
period. The Commission has, however, adopted a rule that all licenses shall be 
granted for a period of 3 years. The proposed amendment will enable the 
Commission, when advisable in individual cases, to grant licenses for shorter 
terms without having to conduct a rulemaking proceeding. 

The ACLU believes that the setting of a shorter license term in selected 
eases would be a healthy procedure. It would put the broadcaster on notice 
that he must make good his promise to provide balanced program fare which 
will serve the public interest, and, as Chairman Harris pointed out, “will afford 
the FCC a more frequent review of the licensee’s performance.” 
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2. Amendment to section 311(a), which would require an applicant for a 


license or the renewal of a license for broadcasting, to “give notice of such 
filing in the principal area which is served or is to be served by the station,” 
and “if the application is formally designated for hearing in accordance with 
section 309, shall give notice of such hearing in such area at least 10 days before 
commencement of such hearing.” 

Amendment to section 331(b) specifies that the hearings referred to “may 
be held at such places as the Commission shall determine to be appropriate, 
and in making such determination in any case the Commission shall consider 
whether the public interest, convenience, and necessity will be served by con- 
ducting the hearing at a place in, or in the vicinity of, the principal area to be 
served * * *,” 

Comment: The above amendments are in line with specific recommendations 
made by the ACLU in testimony presented before the FCC on December 10, 1959. 
At that time we said: 

“To provide the Commission with additional tools to insure balanced pro- 
graming, the union suggests a requirement that the public be informed by 
stations of their obligations under the act and when their license is up for 
renewal to elicit public comments on their performance; that responsible com- 
plaints to the Commission be told of a station’s license renewal application 
and that further comment, favorable or unfavorable, is desired; and that if 
the Commission finds that hearings on a license renewal are warranted they 
be held in the community in which the station is located. The adoption of these 
suggestions would not only strengthen the Commission’s hand but would cause 
Stations to examine their own sense of responsibility to promote diversity. It 
would also make celar to the public its responsibility for maintaining a close 
watch over the use of the public airwaves.” 

As it is now phrased, (b) does no more than authorize the Commission to 
hold hearings in the community to be served, when deemed appropriate. While 
we respect the House committee’s judgment in the matter, we should like to see 
the amendment changed so as to make it mandatory that hearings, when held, 
be convened in the community to be served. 

3. Amendment to section 311(c) which reads in part: “If there are pending 
before the Commission two or more applications for a permit for construction 
of a broadcasting station, only one of which can be granted, it shall be unlawful, 
without approval of the Commission, for the applicants or any of them to effec- 
tuate an agreement whereby one or more of such applicants withdraws his or 
their application or applications * * *,. If the agreement * * * contemplates 
the making of any direct or indirect payment to any party thereto in considera- 
tion of his withdrawal of his application, the Commission may determine the 
agreement to be consistent with the public interest, convenience and necessity 
only if the amount or value of such payment, as determined by the Commission, 
is not in excess of the aggregate amount * * * expended by such ap- 
plicant * * *.” 

Comment: The proposed amendment would rule out the type of trafficking in 
the applications which has too often narrowed the FCC’s range of choice as it 
attempts to determine which of a number of applicants gives the best promise 
of providing well-balanced programing. Such restraint of trade, as Chairman 
Harris commented, “is simply no way [for the FCC] to find out who are the 
better applicants to serve the public with a television facility.” 

4. Revision of section 312 which provides that the FCC, when a broadcaster 
has failed “to operate substantially as set forth in the license,” or when he has 
committed other specified infractions, may as an alternative to revocation of the 
station’s license, suspend it “for a period of not more than ten consecutive days.” 

Comment: See below under 5. 

5. Revision of section 503(b), which provides an alternative sanction calling 
for the payment of a fine “not to exceed $1,000 a day for each day during which 
the Commission finds that such violation or failure has occurred * * * in addi- 
tion to any other penalty provided by this Act.” 

Comment on No. 4 and No. 5: In testimony before the FCC on December 10, 
1959, the ACLU stated: 

“The only real sanction which the Commission has used is the denial of 
license or renewal applications. The difficulty with this sanction is that it can 
be used only every 3 years and it is so extreme a measure that it is almost never 
used. Although during the term of the license the Commission may castigate a 
local station harshly, the Commission’s memory of the reprimand seems to fade 
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at the time of the renewal, when stations make new sets of rosy promises as to 
programing and behavior only to forget them once again after the license has 
been renewed. So long as there are no sanctions available which can be used 
immediately upon the commission of a broadcast abuse, it is unrealistic to think 
that the abuses will greatly be curtailed. The Commission knows only too well 
that statements as to programing on license and renewal applications often bear 
little resemblance to what is actually broadcast. 

“To help promote range and balance of programing, the union suggests that 
the Commission strengthen its procedures for the interim hearing of complaints 
during the period of a station license. The complaint process should be revised 
so as to provide for the immediate consideration of complaints upon application 
of responsible persons aggrieved by any particular practice of any station. 
Whether the hearing would result in a direct sanction against the station, a pub- 
lic hearing, or merely a general inquiry into a particular kind of practice 
would, of course, be left to the Commission. A more forceful and extensive hear- 
ing system would give to the Commission a direct method of dealing with broad- 
casting abuses at the time these abuses occur and would not limit the Commission 
to an overall appraisal at the time of license renewal. Another benefit of this 
revised system would be that its mere existence would act as a deterrent against 
stations engaging in broadcast practices which are not in the public interest. 

The recent television quiz scandals serve as a good example in which immediate 
interim action by the Commission would have been warranted upon complaint of 
contestants or other citizens.” 

The ACLU applauds the proposed amendments to sections 312 and 503 author- 
izing sanctions short of revocation, which could be tailored “to fit the crime,” 
in Gilbert and Sullivan phraseology, and which would, we trust, be invoked when 
appropriate. 

Mr. Srriser. And I would like to request that be placed in the 
record. 

I will not go over the same statement that has been sent to you, but 
I will mention briefly the points we made and then I would like to 
discuss some of the questions that have occurred during the day in 
discussion with some of the other witnesses. 

In our statement, we indicated that we were in favor and are in 
favor of the Federal Communications Commission having in its dis- 
cretion the power to grant licenses in individual cases for terms shorter 
than 3 years. 

We also indicated our fee1ing that notice of applications in areas 
should be given to individuals who are interested and that hearings 
should be held in the areas when the FCC determines the hearings 
should be held. 

We therefore are at a slight variance from the bill as presented 
which left it to the discretion of the FCC as to whether it would hold 
the hearings in the particular areas. We think that if the FCC feels 
hearings are required or necessary, that they should be held within the 
area which is to be serviced by the licensed applicant. 

We are in favor of curbing the practice of trafficking licenses which 
is determined by individuals applying for licenses ‘and then with- 
drawing, and then as far as the payola questions are concerned, those 
are beyond the purview of our organization, and we have no comments 
on those. 

Now the major matter which has occupied the committee today 
has been concerning the alternatives to revoking licenses and the diffi- 
culties that are involved with that. 

First, the question was whether suspension sanction should be given 
to the Commission. This morning Mr. Ford, during colloquy with 
the chairman, indicated that if they had the power of forfeiture : as well 
as cease-and-desist order that they did not feel that suspension power 
was absolutely necessary. 
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I am not sure I agree. I would like to see the Commission have a 
fairly broad range of powers. The major argument against the sus- 
pension power was that the public would be hurt if there were a sus- 
pension. I think that the licensee would be hurt as well and that if 
he is aware of the fact that he may lose the power to broadcast, he may 
have difficulties fulfilling contracts for commercial advertisers, that 
this is a sanction that he should be aware of. 

I think everyone is aware of the fact that the FCC has not revoked 
any licenses since the 1934 Communications Act has been in effect and 
that something less than that has been necessary, and I think that they 
should have among its battery of powers the power to suspend, some- 
thing less than the power to revoke, along with the other suggestions 
that have been made for forfeiture and cease-and-desist orders. 

Now the question of procedure in the forfeiture proceedings, I be- 
lieve that the suggestion that was made by the chairman during the 
colloquy with the gentleman who preceded me was the suggestion that 
I would feel most nearly protects due process, the suggestion that the 
chairman made was that there be an administrative hearing in which 
the Commission in effect bore a burden of proof, gave a bill of par- 
ticulars to the applicant—not the applicant, the licensee, and that 
after a hearing the Commission could then make a determination of 
forfeiture, but the collectibility awaited judicial review, but the review 
limited to the record and not be de novo. 

Now this may seem strange because in effect we are cutting down the 
powers of the court, but I think that there should be a realization that 
an administrative determination of violation and an administrative 
determination of a forfeiture has a tremendous power, even though it 
is not collectible at that particular point. 

One of the difficulties has been, What if the United States attorney 
determines not to process it and you have this hanging over the indi- 
vidual’s head ? 

There is also the other question that there may be an ex parte deter- 
mination of a forfeiture involving many thousands of dollars and the 
individual, the licensee, in having to await an opportunity to present 
his full side and also to ch: lenge the completeness, the ability of the 
Communications Commission in carrying the burden of proof, may be 
constrained to change his policies because of the uncertainty to how it 
will be determined ultimately. 

I think he may also face the problem that a court review at a later 
time may impose tougher pen: alties by sustaining the FCC because of 
his continuing a practice which was determined by the FCC to be 
illegal or in violation of their rules without his having an oppor tunity 
to appear. 

There is also another factor, too. The first time he has an oppor- 
tunity under the procedures that are presented in the bill, is in a peti- 
tion for remission or mitgation. 

At that point, he has a burden of proof. He is the moving party. 
The FCC has not been a moving party all along. It has no require- 
ment of presenting its evidence, it has no requirement of moving ahead 
at all and the first time the individual comes in contact with the prob- 
lem, he has the burden of proof before the FCC. 

Ultimately it is true, if what the Commission has said, the Commis- 
sion does have the burden of proof in a court hearing de novo, but 
this may be too late and too little. 
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Now, with regard to the suggestion that has been made in the col- 
loquy between the chairman and the gentleman that preceded me, what 
about a proceeding in which he would in effect receive some charges 
and then have an opportunity to present in writing his response to 
them ? 

There may be serious disadvantages in that, that affect his disclos- 
ing a defense before the Commission puts on its evidence to require a 
defense. 

This we recognize in civil proceedings in court involves the question 
not only of burden of proof but who has the burden of moving for- 
ward with the case. And under the proceeding that is suggested here 
in which the Commission merely could make charges which may be 
unsubstantiated, you are shifting the burden to the individual of com- 
ing forward with defenses which may in themselves perhaps disclose 
violations to the Commission, which may not have been necessary if 
we left the burden on the Commission itself. 

Senator Pastore. I realize that, but they can mete out death to a 
licensee economically under the revocation section. I mean after all 
that is the procedure under revocation. What would be worse to a 
licensee than to have his license revoked? That puts him out of 
business completely and yet that is in the law today and it has worked 
very well. 

It is true, it has not been invoked by the Commission which proves 
their ability to be fair, to be compassionate with even some of these 
minor violations, but somewhere along the lines, there has got to be 
some reliance on the integrity and devotion of the members of the 
Commission to operate and to act in the public interest. 

You take under the existing law, if an individual admits a willful 
act, he could have his license revoked. It is true he comes under the 
Administrative Procedures Act. 

Mr. Sretser. In which there is a burden on the Commission. 

Senator Pastore. The burden is still going to be on the Commission. 
If you give a man a bill of particulars as to the violation that he has 
committed, and he has an opportunity to answer it, your argument is 
you are giving away your defense. So where along the lines are you 
going to tell somebody what your excuses are ? 

Mr. Sretser. I quite agree this is true, all I am saying before you 
require him to disclose his defense, that the Commission ought to 
be under some burden to present its evidence in some fashion. 

Other than merely a statement of charges. 

Senator Pastore. It bears consideration and as we have already 
pointed out, I don’t know what these gentlemen are going to render 
to the members of this committee in the form of a draft proposal. 

I would hope that that would be covered. What you are actually 
saying is an individual’s licensee rights should be protected, that he 
should not be pushed around and persecuted. 

No one could dispute that. 

Now, then, we have to be fair here, of course, I would expect that 
the Commission would be fair. 

I don’t see every licensee being dragged in the court as a result of 
this legislation. But we have to give heed to the scandalous situations 
that have transpired over recent months and years. This is an attack 
upon it. Actually, of course, it is not perfect and that is what we are 
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trying to do, refine it, and I think we ought to have a procedure here 
that does ample justice to both sides. 

I don’t think that the Commission ought to take advantage of a 
licensee and then we had not ought to bend it too much the other way 
to make it almost impossible to levy a fine. 

It has to work both ways. We are hoping this, by passing the law 
here that has some teeth in it, that in itself will serve as a deterrent 
against the commission of any of these violations. 

Now, I would expect the Commission would not concern itself with 
trivia, a little callous thing that might be done that does not affect 
anyone too much, that the person would be yanked before them to 
hire a battery of lawyers to answer to a charge of levying a fine of 
$1,000 per day. 

I expect them to be reasonable and they will be reasonable. 

Mr. Spetser. I think 

Senator Pastore, I don’t think anyone need to have fear. 

I think what we need to do here is rewrite section 7 in such a way 
as to carry out the suggestions that have been made here today and 
to carry out the objective of the section. 

In other words, what the Commission is saying to us is there are 
many instances where we do not want to go so far as to revoke. You 
have to give us some other instrumentality of bringing these people 
to account so that they won’t do it again. 

We think it ought to be done by some system of forfeiture. Now 
even if we do have the system of forfeiture, we have got to do it in 
such a way as to protect a person in due process. 

Mr. Spetser. I quite agree. 

Senator Pastorr. Now we have a vote going on and I was wonder- 
ing if you had much more to say. 

Mr. Sreiser. Just one more comment that is with respect to the 
point you made about whether there should be forfeiture imposed on 
negligent violation of rules. 

My feeling is that yes, there should be, that merely a lack of willful- 
ness should not excuse an individual if he has in fact violated rules 
that are designed for the public interest and to provide for free 
speech. 

We have this other area and it does not seem to me there should 
be an exclusion of that from this area as well. 

Senator Pastor. Thank you very much. 

Any further witnesses ? 

(No response. ) 

Senator Pasrorr. There being none, the hearings will come to a 
close and the record will be open until 12 noon Friday this week. 

(Whereunon, at 3:30 p.m., the committee was adjourned.) 


(The following material was subsequently submitted for the 
record :) 





MIAMI, Fra., June 29, 1960. 
Senator Joun PASTORE, 


Senate Office Building, Washington, D.C.: 


Florida Association of Broadcasters representing 131 radio stations and 12 
television stations respectfully pleads that a hearing be held on Senate bill 
1898 before passage of disastrous, repeat disastrous suspension and forfeiture 
provision. 

LEE RuwitcH, WTVJ, 
President, Florida Association of Broadcasters. 
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AMERICANS FOR DEMOCRATIC ACTION, 
Washington, D.C., August 12, 1960. 
Senator JoHn O. PAsTorRE, 
Chairman, Subcommittee on Communications, Senate Interstate and Foreign 
Commerce Committee, Senate Office Building, Washington, D.C. 


DEAR Mr. CHAIRMAN: S. 1898, as passed by the House of Representatives, is 
an attempt to prevent the recurrence of certain well-publicized corrupt practices 
in the television industry. As such, we support it. 

But payola and quiz show frauds, we submit, are symptoms, not causes of 
the failure of television to serve the interests of the American public. Your 
committee over the years has heard testimony on many aspects of television 
regulation. It is not our purpose at this time to present in detail our views on 
the complex issues involves in these prior hearings. In order, however, to place 
in proper perspective the limited usefulness of the legislation now before your 
committee, it is necessary for us to identify some of the problems basic to the 
development of a free and diversified system of communications serving the 
needs and the interests of the public. 

The need for policies regulating television cannot be compared, as some in- 
dustry spokesmen have tried to do, with the attitude of Government toward 
other media of communication. Unlike other areas, there is a limit to the 
possibility of competition in television, imposed by the number of frequencies 
available for use. 

Thus, a prime objective of Government policy should be to develop policies 
which will permit the self-regulating effects of competition to operate to the 
greatest extent possible. We favor, for example, legislation which would restore 
not fewer than 70 usable contiguous television channels, preferably by the phased 
shift of all television to another band. Expansion of the spectrum would per- 
mit the reservation of channels for nonprofit civic, educational and cultural 
organizations and the allocation of channels for audience payment stations 
regulated so as to assure free access for public and nonprofit as well as private 
sponsorship. This kind of diversity of control and of services would lessen the 
likelihood and the impact of malpractices like payola and would make possible 
the satisfaction of a wide range of public needs and interests, without imposing 
strict codes of regulation. We are aware that there are complex technical 
problems involved in such a reallocation; but if Congress gives priority to a 
policy of expansion, we feel confident that solutions will be found. 

There are other steps which can be taken immediately to encourage more 
responsibility and diversity in the television industry. Monopoly in control of 
the mass media is abetted by FCC rules which permit joint ownership of tele- 
vision, newspaper and radio facilities. The economic leverage avalable to the 
holder of such a monopoly permits him to drive out competition at all levels of 
his operation. Congress should consider measures to prohibit such vertical in- 
tegration, just as horizontal integration is prohibited today. This would be one 
step in a broader consideration of appropriate legislation to bring interstate 
commerce in programing, advertising, and other communications services under 
the jurisdiction of antitrust laws and regulations prohibiting unfair and de 
ceptive commercial practice. 

We believe Congress should also act to ban the trafficking in TV licenses for 
profit. Today, companies which are fortunate enough to receive a valuable 
franchise without cost after a hearing feel free to sell it for huge profits to the 
highest bidder. Congress can put an end to this practice by amending the law 
to permit the FCC to hold comparative hearings where a licensee seeks a 
transfer. 

It is regrettable in our view that the House of Representatives rejected amend- 
ments designed to require the licensing of television networks. While it is un- 
doubtedly wise to hold local stations ultimately responsible for the operation 
of their franchises, the fact that decisions about programing and other prac- 
tices are largely in the hands of the networks and other program and advertis- 
ing syndicates, cannot and should not be ignored. There is much that the FCC 
can do to hold networks to minimal standards of conduct through existing au- 
thority that it has failed to exercise, e.g., the issuance of adequate chain broad- 
casting regulations to govern the contractual relations of networks with affili- 
ated stations or a review of network practices in connection with the applica- 
tions for licenses of their wholly owned stations. But congressional action to 
require network and syndicates accountability would set a policy which the 
Commission would be charged with implementing. 
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The Commission also has been woefully remiss in the exercise of its authority 
to assure that stations operate in the public interest by requiring them to 
render the best practicable service. There is a broad area of authority avail- 
able to the Commission to achieve balanced programing without raising any 
question of censorship. A reasonable start would be to hold stations to the 
promises of service they make in their applications for licenses. It is true per- 
haps that the FCC has been hampered by reluctance to apply the tough sanc- 
tion of license revocation. If this is so, the provisions of 8. 1898 permitting sus- 
pension of a license for 10 days or to restrict license grants or renewals to terms 
shorter than 3 years, should aid the Commission in the performance of its 
responsibilities. 

Of course, we recognize that only the most limited action may be feasible 
at this abbreviated session of Congress. We have outlined our views here only 
to underscore our belief that S. 1898 deals only with the periphery of a serious 
problem and our hope that Congress will turn its attention to more important 
legislation in this area at the earliest possible moment. If your committee 
should decide to schedule further hearings on regulation of the television in- 
dustry, we would welcome the opportunity to present our views in greater detail. 

I am attaching also for your information a copy of the resolution on broad- 
cast policy and regulation adopted by ADA at its 1960 annual convention. 

Sincerely yours, 
WILLIAM L. TAYLOR, 
Legislative Representative. 


BROADCASTING POLICY AND REGULATION 


A free and diversified system of communications media is indispensable to a 
free and healthy society and enlightened self-government. The present struc- 
ture and regulation of television broadcasting do not serve the vital interests, 
convenience, and necessities of the public. 

A principal cause is the regulatory blunders which have restricted broad- 
casting to only 12 usable channels out of the 83 originally allocated for public 
usage. The monopolies thus created have been devoted to the development of 
maximum advertising profits from programs of mass entertainment. Other 
communications needs of the public for news and information, education, and 
diversified cultural services receive only token recognition; the self-regulating 
effects of competition for audiences and for sources of financial sponsorship 
other than advertising cannot operate. In half of the metropolitan areas of the 
country, monopolies over all media of news, information, and advertising have 
been abetted by FCC approvals of broadcast licenses to the owners of news- 
papers and other media. 

We call on Congress to enact legislation to promote a free, diversified and 
competitive system of communications through the following policies: 

1. To restore not fewer than 70 usable contiguous television channels, prefer- 
ably by the phased shift of all broadcasting to another band. 

2. To reserve an exclusive group of channels for nonprofit civic, educational, 
and cultural organizations. 

3. To allocate a substantial number of channels exclusively for audience pay- 
ment stations, regulated as utilities to assure free access and diversity of usage 
for public and nonprofit as well as private sponsorship, and for minority as well 
as majority interests. 

4. To require the Federal licensing of networks and other program and ad- 
vertising syndicates which control broadcasting facilities. 

5. To prohibit the licensing of stations, networks, and syndicates to the owners 
and operators of other media which circulate in the same geographic area. 

6. To require the FCC, prior to granting of a new application or the approval 
of the sale or transfer of an existing station, to submit publicly to the com- 
munities affected a statement which specifies the service proposed, the service 
heretofore rendered, if any, in relation to prior representations, and the nature 
of other existing services. Due opportunity should be given to interested in- 
dividuals and groups to comment. The final grant should incorporate the basis 
of service upon which the grant was made. 

7. To bring interstate commerce in television programing, advertising, and 
other communications services under the jurisdiction of antitrust laws and under 
the regulation of unfair and deceptive commercial practices from which they 
are now exempt. 
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Detrorr, Micu., June 23, 1960. 
Congressman Louis C. RABAUT, 


House Office Building, Washington, D.C.: 


We wish to officially register our objection to that portion of the Harris 
amendments to Senate bill 1898 which would grant FCC power to suspend a 
station license and impose fines. Suspension of station license would deprive 
public of broadcast service and, in effect, make public pay for broadcaster’s 
violations. Threat of suspension or fines also could be used as a device to 
insidiously foster Government control of programing. We believe present au- 
thority for FCC to revoke license and to issue cease and desist orders is 
adequate. 

Your support would be appreciated. 

JIM QUELLO, 
General Manager, WJR. 


WESTINGHOUSE BROADCASTING Co., INC., 


New York, N.Y., August 10, 1960. 
Hon. JoHn O. PASTORE, 


Chairman, Subcommittee on Communications, Senate Interstate and Foreign 
Commerce Committee, Washington, D.C. 


DEAR SENATOR PASTORE: Westinghouse Broadcasting Co., Inc. (WBC), licen- 
see of five television and six radio stations, including KDKA, Pittsburgh, which 
has been operated by Westinghouse since November 2, 1920, has considered pro- 
posed legislation amending the Communications Act of 1934, with particular 
reference to Senate bill 1898 as amended by the House of Representatives 
(Rept. No. 1800). On the basis of our study, our testimony before the Federal 
Communications Commission in connection with its proceedings, and in light 
of our experience as broadcasters, we wish to comment on this proposed leg- 
islation, trusting that our views may be helpful to your committee in determin- 
ing wherein lies the public interest. 


I. Section 4. Local hearings 


Section 4 proposes to amend the act so that (a) each applicant shall be 
required to give local public notice of the filing of its application or the 
scheduling of a hearing, and (b) the Federal Communications Commission will 
be authorized to hold hearings in the station’s area if the public interest, con- 
venience, and necessity would be served by conducting such local hearing. The 
interrelationship of these two provisions necessitates joint consideration. 

Under the present law the Commission has, in the public interest, conducted 
hearings at locations other than Washington, D.C. Such out-of-Washington 
hearings have been scheduled by the Commission on a limited basis, depending 
upon the subject matter, the number of parties, the number of witnesses, the 
availability of Commission staff, and the Commission’s workload and budget 
limitations. It therefore appears that the specific statutory authorization now 
proposed is not necessary and does not enlarge or alter existing authority of the 
Commission. The enactment of the proposal under these circumstances, there- 
fore, will raise a question in the minds of the Commission, the broadcast in- 
dustry, and perhaps the courts, concerning the exact congressional intent under- 
lying the amendment. 

Section 1 of H.R. 11341 proposed mandatory local hearings. This proposal 
was opposed by the Commission and industry spokesmen. To the extent that 
the instant proposal, unnecessary to enlarge existing Commission authority, 
creates any inference, or leads to an interpretation, that it is the congressional 
intent that more such out-of-Washington hearings should be held in the future, 
WEC is opposed. 

Section 4 also proposes a new mandatory local public notice requirement. The 
processes of the Commission, including the tendering and acceptance of appli- 
eations, application dockets and hearing schedules, have always been matters 
of public record, available for inspection by all sincerely interested parties. In 
addition to the formal publicity on such matters released by the Commission as 
a matter of practice, the same information is widely disseminated by the wire 
services to various daily, weekly, and monthly trade journals and frequently 
to the local press where it is of local interest. 

Adequate public awareness of the existence, jurisdiction, and authority of 
the Federal Communications Commission is evidenced by the increasing flow 
of local comment received by the Commission which then becomes associated 
with a licensee’s files and open to public inspection. The Commission has in- 
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creased the size of its investigatory staff, announced an increase in its monitor- 
ing of stations, has indicated that applications will be more carefully scrutinized 
in order to establish the extent to which the applicant has determined local 
community needs and the manner in which the licensees have fulfilled those 
needs during the preceding license period. It is therefore our opinion that past 
experience, present statutory authority, and current Commission policies ade- 
quately protect the public interest in broadcasting. 

To add the referenced two new legislative proposals may lead to public pres- 
sure being brought to bear upon the Commission by highly organized, vocal 
minority groups. Such pressures will necessitate, as a practical matter (@) 
that many, and perhaps substantially all, applications, competing and noncom- 
peting, be set for hearing; and (0b) that the hearing be held in the com- 
munity served by the station. This practical result, when stated in a manda- 
tory manner in H.R. 11341, was opposed by the Commission and various seg- 
ments of the broadcasting industry as unnecessary in the public interest and 
placing an uneconomical burden on the Commission and the broadcasting in- 
dustry. For the same reasons, WBC objects to the proposed amendments to 
section 311 (a) and (b). 


II. Section 5. Suspension of licenses 


Section 5 proposes that the Commission be authorized, in order to impose sanc- 
tions less severe than “death penalty” license revocation, to temporarily suspend 
a license. WBC is in favor of such statutory amendments as may be necessary 
to strengthen the power and authority of the Commission to enforce the statute 
and its rules and regulations and has so testified in previous proceedings before 
the Federal Communications Commission. We believe that such enforcement 
would be enhanced if the Commission had the authority to impose sanctions less 
than the so-called death sentence of a license revocation. We believe that, in 
the public interest, this can best be accomplished by its present authority to issue 
cease and desist orders and the proposed authority provided in section 6, to im- 
pose monetary forfeitures. However, we are opposed to any suspension of a 
license as being unnecessary for the effective enforcement of the act and prejudi- 
cial to the public interest. The public, not a party to any alleged violations, is 
dependent upon the station for service, particularly in those areas where the 
number of services available are limited, and should not be denied such service. 
The financial loss suffered by the licensee during a period of suspension can 
effectively be imposed under the proposals of section 6 without denying the 
innocent public the service to which it is entitled and upon which it is dependent. 
For these reasons we believe that the proposed amendment of section 312(c) is 
unnecessary, contrary to the public interest, and should be deleted. 

Respectfully submitted. 


DONALD H. McGAnnon, President. 





CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
Washington, D.C., July 27, 1960. 
Re §S. 1898. 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, 
Senate Office Building, Washington, D.C. 


My DEAR Mr. CHAIRMAN: Mr. Verne Paule, general manager of WJPS of 
206 Main Street, Evansville, Ind., has asked me to make his views known to 
you in regard to §S. 1898, and his opposition to same. He has written to me 
as follows: 

“I have been informed that the Senate decided hearings should be held and 
the Senate Committee on Interstate and Foreign Commerce has scheduled a 
hearing on the supervision, forfeitures, and portions of the bill on August 10. I 
would be most appreciative if you can inform this committee as it will pertain 
to our National Association of Broadcasters who are striving to moderate this 
section of the bill. We all as honest broadcasters feel that the proposed penalties 
are most severe since only a handful of illicit actions by some broadcasters 
plummeted this payola and rigged quiz matter into big black headlines that 
newspapers played up so extensively.” 

I will appreciate your consideration of the above views. 

Sincerely yours, 
WINFIELD K. DENTON, Member of Congress. 
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MINNESOTA BROADCASTERS ASSOCIATION, 
Minneapolis, Minn., August 8, 1960. 
Hon. JoHn O. PASTORE, 
Senate Office Building, 
Washington, D.C. 


SENATOR PAsSTORE: The Senate Interstate and Foreign Commerce will soon 
begin hearings on 8.1898. The Minnesota Broadcasters Association has followed 
this legisaltion with keen interest. We consider two provisions suitable, but 
wish to urge rejection of two others. 

Two provisions of the amendments are in the public interest and we urge their 
adoption. One would make payolaacrime. The other would clarify section 3.17 
of FCC broadcast rules and regulations with respect to identification of sponsors 
on broadcasts. Clarification is needed and all responsible broadcasters feel some 
additional Federal controls could help prevent bad practices. 

Two provisions of the House amendments meet strong objections from Minne- 
sota broadcaster. One would give FCC power to impose a forfeiture (fine) of 
$1,000 for each day’s violation of an FCC order. 

We believe that to provide power to suspend, in addition to the present power 
to revoke a license, is undesirable. It would lead to FCC control of program 
content, and it has been settled public policy that control of programing should 
not be vested in a Federal agency but remain a private responsibility under 
obligation to serve public “interest, convenience, and necessity.” 

A broadcaster who faces 10 days suspension would be less likely to appeal the 
order than if he faced revocation. There would be less incentive to call for a 
full publie disclosure of the case and to insure a test of the “black and white” of 
an FCC order. With this situation, FCC would be armed with power over 
programing just as effectively as if that so-far-forbidden power were granted 
outright. We would rather see the present penalties continued than to face 
harassment that becomes possible with a lesser penalty. 

We are opposed to the daily forfeiture, or fine, provision on the same basis. It 
also opens an area of “gray” where definitive decisions on Federal order should 
be provided as at present. 

I hope you will consider your position on S. 1898 most fully and that you will 
make it a point to confer with representatives of the National Association of 
Broadcasters before you vote on the measure. If I can help with further 
explanation of the view of the Minnesota Broadcasters Association and individual 
members, I shall be happy to provide the information. 

Sincerely yours, 
SHERMAN HEADLEY, President. 





Civi LIBERTIES UNION OF MASSACHUSETTS, 


Boston, Mass., August 3, 1960. 
Senator JoHn PASTORE, 


Senate Office Building, 
Washington, D.C. 


DeEAR SENATOR PASTORE: We should like to express to you our support of the 
House-adopted version of S. 1898 containing provisions which would give the FCC 
greater flexibility to attain better broadcasting practices. This would help to 
insure diversity of opinion on the air so that the people’s first amendment right 
to see and hear would be protected. 

Sincerely yours, 
LUTHER KNIGHT MACNAIR, 
Executive Secretary. 





AMERICAN BAR ASSOCIATION, 
SECTION oF ADMINISTRATIVE LAw, 


Washington, D.C., August 10, 1960. 
Hon. Jonn O. PASTORE, 


U.S. Senator, Senate Office Building, 
Washington, D.C. 


DEAR SENATOR PASTORE: In accord with your request at the close of Mr. 
Beelar’s and my testimony on behalf of the American Bar Association at the 
hearings on §S. 1898 today we have discussed the problem of forfeitures with 
Messrs. Pincock and Wasilewski. On behalf of the American Bar Association 
we suggest that section 7 of S. 1898 be amended to read as follows: 
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“Sec. 7. (a) Section 503 of the Communications Act of 1934 (47 U.S.C. 503) 
is amended (1) by striking out the center heading and inserting in lieu thereof 
“Forfeitures” ; (2) by inserting ‘(a)’ after ‘Sec. 503’; and (3) by adding at the 
end thereof the following subsections: 

“*(b) In any case where the licensee or permittee of a broadcast station 
has willfully or repeatedly failed to operate his station substantially as set 
forth in his license or permit, or has willfully or repeatedly violated, or has 
willfully or repeatedly failed to observe any of the provisions of this act or 
any rule or regulation of the Commission authorized by this act or by any 
treaty ratified by the United States, or has violated or failed to observe any 
final cease and desist order issued by the Commission, the Commission may 
order such licensee or permittee to forfeit to the United States a sum not to 
exceed $1,000 for each day during which the Commission finds that such viola- 
tion or failure has occurred. Such forfeiture shall be in addition to any other 
penalty provided by this act: Provided, That no such forfeiture shall be ordered 
for any violation or failure occurring more than ninety days prior to the date 
of the order unless within said ninety days a written notice of apparent liability 
setting forth the date, facts, and specific nature of the alleged violation or 
failure shall have been served upon such licensee or permittee, either personally 
or by registered or certified mail to the last known address of such licensee or 
permittee, and such licensee or permittee shall have been afforded a reasonable 
opportunity to show in writing why no such forfeiture should be ordered: 
And provided further, That no such forfeiture shall be ordered against radio 
stations governed by the provisions of parts 2 and 3 of title 3 and section 507 
of this Act.’ 

“(b) Section 504(b) of such Act is amended by striking out ‘section 507’ and 
inserting in lieu thereof ‘sections 503(b) and 507’. 

“(c) Section 504 of such Act is amended by adding a new subsection (c) 
thereto to read as follows: ‘In any civil suit for the enforcement of an order 
of forfeiture imposed pursuant to the provisions of this Act the person ordered 
to make forfeiture shall be entitled to a trial on the merits de novo and neither 
the issuance of such an order nor the pendency of such a civil suit shall be relied 
upon by the Commission or any other agency of the United States, or operate 
in any way to the prejudice of the person against whom such order runs or such 
civil suit is pending.’ ” 

Mr. Beelar and I believe that, except for its failure to specifically identify 
the offenses for which forfeiture could be ordered, the amendment of section 7 
set forth above substantially meets the objections of the American Bar Associa- 
tion thereto. 

Please let me express again on behalf of the American Bar Association, Mr. 
Beelar, and myself our appreciation for the time, attention, and courtesy you 
and your colleagues have given us. 

Respectfully, 


y 


Bryce REA, Jr., 
Chairman, National Committee. 





AMERICAN BAR ASSOCIATION, 
SECTION OF ADMINISTRATIVE Law, 
Washington, D.C., August 11, 1960. 
Re §. 1898. 
Hon. JoHN O. PASTORE, 
U.S. Senator, Senate Office Building, 
Washington, D.C. 

DEAR SENATOR PASTORE: Since my letter of yesterday was written I have been 
informed by Mr. Pincock that the Federal Communications Commission objects 
to any prohibition against reliance on the issuance of an order of forfeiture or 
the pendency of a suit thereon to the prejudice of the person against whom the 
order runs. We feel strongly that such a provision is indispensable if the Com- 
mission is to be empowered to issue orders of forfeiture without full hearing. 
We believe that under fundamental principles of due process licensees cannot 
be treated as guilty of violations of law by virtue of ex parte orders. The 
departure from due process would be particularly aggravated here since it would 
not be within the power of the licensee to seek to vindicate himself by instituting 
judicial proceedings and thereby securing a full hearing; i. e., a trial de novo. 
He would have to await suit against him to enforce the order, which might well 
be long delayed or, indeed, never wrought. 
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I gather that the Commission is concerned that a “no prejudice” provision 
would forbid the introduction in evidence of facts showing violations in pro- 
ceedings to which the licensee was party. This does not follow. Relevant evi- 
dence of violations can now and could under our proposal be introduced on the 
record in a hearing. The licensee could not complain so long as he had the 
right to cross-examine the witnesses introducing it and rebut it. To make this 
crystal clear the legislative history could point out that the only purpose of the 
“no prejudice” provision is to prevent the mere existence of an order of forfeiture 
not yet confirmed after trial in court from being used against the licensee, and 
that facts going to the fitness of a licensee can be introduced in evidence against 
him notwithstanding that they are the basis of an order of forfeiture. 

Mr. Pincock also tells me that the Commission finds difficulty with the pro- 
vision forbidding the imposition of forfeitures for offenses occurring more than 
90 days prior to the date of the order. We believe that some statute of limitations 
and some maximum permissible forfeiture are necessary. I understand that the 
Commission would be agreeable to a time limitation of 3 years and a maximum 
forfeiture of $10,000. In our judgment this would be reasonably satisfactory. 

Respectfully, 
Bryce REA, Jr., 
Chairman, National Committee. 


Rap1io WJAR TELEVISION, 
Providence, June 2/, 1960. 
Senator JoHN O. PASTORE, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR PASTORE: I would like to expand our brief conversation of 
June 16, 1960, concerning certain amendments to bill S. 1898 which were made a 
week or so ago by the House committee. 

Besides representing WJAR radio and TV, I also represent the Rhode Island 
Broadcasters Association. As broadcasters we are in favor of bill S. 1898 as 
was passed by the Senate. This bill took care of the problems in payola, quiz 
shows, and sponsorship identifications. However, the amendments that were 
tacked on go far beyond the bill by providing for suspension of licenses and fines. 
As broadcasters, we are opposed to both these amendments for the following 
reasons: 

1. The FCC has the power now to revoke a station’s license. Two sec- 
tions of the present regulations use the phrase “willful and repeated viola- 
tions.” The two new amendments do not use that language. Honest 
mistakes can be made and are quickly corrected. However, the original 
provisions were to punish those who purposely violated regulations. 

2. A station’s license is reviewed every 3 years and a composite week, 
using a different day from different weeks, is used to obtain the percentage 
of various program types broadcast. It is perfectly possible for the Com- 
mission to decide that 3 years ago an innocent error had been committed 
and that the $1,000 fine per day would apply for the full period of 3 years. 

3. Suspension of a licensee from operation would actually punish the 

viewing public to a great degree. Imagine the public clamor in Rhode 

Island if one TV station went off the air for 10 days. Imagine their con- 
cern if this suspension occurred during a period where current events were 
very much as the President’s trip to the Far East or Khrushchev’s visit to 
this country or the national political conventions. 

4. Suspension at the time of a pending local or national emergency would 
mean the loss of one outlet for emergency public notices. 

There are other points to be made but I don’t want to take too much of your 
time. I merely want to point out that we as broadcasters want to do a good 
job with a minimum of unnecessary regulations. We want to be of maximum 
Service to the public. We don’t want to be considered as bordering on the 
criminal side by having suspensions and fines. The regulations are clear as far 
as revocation is concerned. 

I know your reputation for fairness and if you agree with us, I hope you 
will do your best not to have these amendments as part of the Senate bill. I 
am enclosing two copies of this letter for your files and for Nick Zapple. 

Looking forward to hearing from you, 

Sincerely yours, 


THE OUTLET Co., 
Dopy, 
J. S. Srnciatr, President. 








